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PART I - OVERVIEW
1. The Railway Association of Canada (“RAC”) intervenes to raise three issues:

a) First, the Ontario Society for the Prevention of Cruelty to Animals Act, R.S.0. 1990, c.
0.36 (the “OSPCA Act”) does not confer police powers on the Ontario Society for the
Prevention of Cruelty to Animals (the “OSPCA”) as a “private organization”. In fact, the
OSPCA Act grants the powers to individual inspectors and agents who are personally
subject to the Charter, to the Criminal Code, and to common law restrictions on their
actions. OSPCA inspectors are as much subject to the restrictions against arbitrary arrest
and unreasonable search and seizure as other peace officers, even if the organizations that

employ them are different.



b) Second, the requirement that “law enforcement bodies must be subject to reasonable
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standards of transparency and accountability”’ is not a valid principle of fundamental
justice. While this statement may be laudable public policy, the ambiguity of what
constitutes a “law enforcement body” and a “reasonable standard of transparency and
accountability” make it impossible to characterize the statement as a “basic value
underpinning our constitutional order”.? In conflating the standards applicable to a
municipal or provincial police service with those applicable to OSPCA inspectors, the
application judge demonstrates the unworkability of this novel principle of fundamental

justice. OSPCA inspectors operate within a scope of authority that is only a fraction of that

within which typical police officers operate.

c) Third, if the application judge’s decision is upheld, this Court should confine it to the
particular circumstances of the OSPCA. Canada’s major railway companies have
employed railway constables, whose power derives from the Railway Safety Act, R.S.C.,
1985, c. 32 (4th Supp.) (the “Railway Safety Act”) for over 100 years. The ambiguity of the
application judge’s findings could undermine the lawful authority of railway constables
and other peace officers employed by private organizations who are legitimately and

successfully acting in the public interest.

PART II - THE RAILWAY ASSOCIATION OF CANADA

2. RAC was established in 1917 and is one of Canada’s leading trade associations. It now
represents nearly 60 freight and passenger railway companies operating across the country. RAC’s

mission is to work with regulators, governments, and communities across Canada, while

! Bogaerts v. Attorney General of Ontario, 2019 ONSC 41(“Endorsement on Application™) at para. 89.
2 Bedford v. Canada (Attorney General), 2013 SCC 72 at para. 96 [Bedford].



supporting the interests of the country’s rail businesses. RAC is an established authority on the

Canadian railway industry, including on issues relating to safety and security.>

3. The Canadian National Railway Company (“CN”) and the Canadian Pacific Railway
Company (“CP”) are member railways of RAC. For over a century, CN and CP have each
operated a railway police service to protect persons and property on their vast rail networks—the
CN Police Service and the CP Police Service, respectively.* Although railway policing existed
before Confederation, federal legislation has, since at least 1919, empowered the superior courts
5

of each province and territory to appoint railway constables nominated by the railway companies.

Contemporary railway policing is governed by the Railway Safety Act.

PART III - ISSUES AND POSITION

4, RAC intervenes on this appeal on the following three issues:

a) The OSPCA Act does not confer police powers on the OSPCA as an organization. Rather,
it confers police powers on individual inspectors and agents who are personally subject to

the Charter, to the Criminal Code, and to common law restrictions on their actions.

b) The application judge’s novel principle of fundamental justice is vague and unworkable,

and was established without sufficient evidence.

c) Ifthe application judge’s decision is upheld, it should be strictly limited to the particular

circumstances of the OSPCA.

3 Affidavit of Tanis Peterson sworn July 12, 2019 (“Peterson Affidavit) at paras. 4-7, Motion Record of the Railway
Association of Canada (Motion for Leave to Intervene) dated July 12,2019 (“RAC MR”), Tab 2, p. 11.

* Peterson Affidavit at paras. 19-20, RAC MR, Tab 2, p. 14.

3 Peterson Affidavit at para, 13, RAC MR, Tab 2, p. 13.







































