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PART I – OVERVIEW
1.

This appeal involves a section 7 Charter challenge to the law enforcement and

police powers granted to inspectors and other officials of the Ontario Society for the
Prevention of Cruelty to Animals (the “OSPCA”) under the OSPCA Act.
A.

The intervenor

2.

The Information and Privacy Commissioner of Ontario (the “IPC”) intervenes with

leave as a friend of the Court. The IPC is an officer of the Legislative Assembly of
Ontario responsible for administering the Freedom of Information and Protection of
Privacy Act (FIPPA) and its municipal counterpart, adjudicating appeals from decisions
of institutions relating to requests for access to records, and determining whether those
records must be disclosed.
3.

Ontario’s public sector access and privacy statutes govern rights of access to

records held by provincial and municipal institutions, including those that perform law
enforcement functions. Bodies subject to these statutes with law enforcement powers
include: (i) all Ontario police services; and (ii) institutional actors like the Ontario
Securities Commission, the Ontario Alcohol and Gaming Commission, and special
constables, by-law officers and inspectors working for various institutions.
4.

On average, over 1/3 of the approximately 60,000 access requests filed in Ontario

each year are made to law enforcement bodies. Of those 20,000 + requests, ~ 3/4 lead
to full or partial disclosure. These disclosures frequently reveal matters of significant
public interest, including information about the character and scale of intrusive
practices, the spending of public money, and the adequacy of law enforcement efforts.1

1

IPC Book of Authorities (“Tab”), [Tab 1] IPC Annual and Statistical Reports (2014-2018); [Tab 2] MO1989, Toronto Police Services Board, 2005 CanLII 56450 (ON IPC) at pages 1-3, 22-23, 27, quashed
Toronto Police Services Board v. (Ontario) Information and Privacy Commissioner, 2007 CanLII 65610
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5.

The IPC intervenes solely with respect to the new principle of fundamental justice

recognized by the court below, namely that “law enforcement bodies must be subject to
reasonable standards of transparency and accountability.” 2
B.

The principle of fundamental justice test and its application below

6.

To qualify as a principle of fundamental justice under section 7 of the Canadian

Charter of Rights and Freedoms (the “Charter”), a principle must :
(1) be a legal principle, (2) enjoy consensus that the rule or principle is
fundamental to the way in which the legal system ought fairly to operate, and
(3) be identified with sufficient precision to yield a manageable standard against
which to measure deprivations of life, liberty or security of the person. 3
7.

The court below held that transparency and accountability form a single legal

principle on the basis that: (i) the obligation to be transparent and accountable is found
throughout our legal system, including in rules and legislation that require open hearings
and access to information; and (ii) transparency and accountability “work in tandem to
provide for open government and reviewable government action in a free society.” 4
8.

The court found that the principle is fundamental to our legal system:

(ON SCDC) at paras. 1-9, 47, reversed 2009 ONCA 20 (CanLII) (“TPSB”) at paras. 4, 11-13, 60; [Tab 3]
P-534, Ministry of the Attorney General, [1993] O.I.P.C. No. 246 at pages 1-3, 5, affirmed Ontario
(Attorney General) v. Fineberg, 1994 CanLII 10563 (ON SC) at paras. 1, 11, 14, 16, 26; [Tab 4] Order
PO- 2739, Ontario (Attorney General) (Re), 2008 CanLII 68865 (ON IPC) at pages 1-4, 24, 30, affirmed in
part in Ontario (Ministry of the Attorney General) v. Ontario (Information and Privacy Commissioner),
2011 ONSC 172 (CanLII) at paras. 1-2, 6-10, 13-14, 36-40, 46-51; [Tab 5] PO-2811, Ministry of
Community Safety and Correctional Services, 2009 CanLII 43354, affirmed 2011 ONSC 3525 (CanLII),
affirmed 2012 ONCA 393 (CanLII), appealed dismissed 2014 SCC 31 (CanLII); [Tab 6] PO-3017, Ontario
Lottery and Gaming Corporation (Re), 2011 CanLII 80435 (ON IPC) at paras. 1-30; and [Tab 7] Robyn
Doolittle, Globe & Mail: Unfounded; Police dismiss 1 in 5 sexual assault claims as baseless, February 3,
2017; Unfounded: How police and politicians have responded to The Globe’s investigation so far,
December 12, 2017; Canadian police dismissing fewer sexual assault cases, July 23, 2018; Unfounded
rates start to fall in cities across Canada, August 2, 2018; and Unfounded case ends with conviction 19
years after police dismissed sexual assault complaint, September 20, 2018.
2 [Tab 8] Bogaerts v. Ontario, 2019 ONSC 41 (CanLII) (“Bogaerts”) at para. 89.
3 [Tab 9] R. v. Anderson, 2014 SCC 41 (CanLII) (“Anderson”) at para. 29, referencing [Tab 10] R. v. D.B.,
2008 SCC 25 (CanLII) (“D.B.”) at para. 46 and [Tab 11] Canadian Foundation for Children, Youth and the
Law v. Canada (Attorney General), 2004 SCC 4 (CanLII) (“CFCYL”) at para. 8.
4 [Tab 8] Bogaerts supra at paras. 82-86.
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“Transparency and accountability are basic tenets of our legal system, as well
as our democratic process. This has been recognized by courts, Parliament, and
the legislature in many different contexts (open courts, freedom of the press,
access to information legislation, appeal processes, etc.). It is vital that the
public have confidence in the enforcement of our laws []. A reasonable level of
transparency and accountability is the cornerstone for that confidence.” 5
9.

The court concluded that the principle can be identified with sufficient precision to

yield a manageable standard: necessary contextual variations aside, the principle
already applies to “virtually every public body and law enforcement agency.” It pointed
to three statutes that provide for transparency and accountability standards, none of
which apply to the OSPCA: the Police Services Act, the Ombudsman Act, and FIPPA. 6
C. The intervenor’s position in the appeal
10. The IPC submits that the Charter dictates that law enforcement bodies empowered
to deprive individuals of their section 7 rights must be subject to reasonable standards
of transparency and accountability, including bodies whose functions are regulatory in
nature. At a minimum, those standards must include the critical transparency and
accountability mechanisms provided for under a statute like FIPPA.
11. Courts, legislators, governments and experts around the world have repeatedly
affirmed that access to information rights are indispensable in a democracy. The
public’s meaningful participation in democratic decision-making and holding government
to account requires that people be informed about the workings of government. It is
difficult to conceive of an informed public without substantial transparency with respect
to government functions.
12. Law enforcement functions are government functions, whether performed by
police, special constables, or specialized inspectors. While certain law enforcement
5
6

[Tab 8] Bogaerts supra at para. 87.
[Tab 8] Bogaerts supra at paras. 88, 91.
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matters require confidentiality, the public must be able to challenge confidentiality
claims through an independent, impartial and accessible system of justice. Access to
information regimes provide the quintessential form of that system of justice.
PART II – THE FACTS
13. The IPC takes no position on any factual matters.
PART III – ISSUES AND LAW
14. The IPC intervenes to assist this Court in answering one question: is there a
principle of fundamental justice that requires law enforcement bodies be subject to
reasonable standards of transparency and accountability?
A.

Preliminary matters
1. The societal interests and individual rights at issue

15. A key task in assessing a principle of fundamental justice is delineating the
boundaries of the interests and rights that must be accommodated under it:
Consideration of both societal interests and individual rights within s. 7 is
necessary because ‘[t]he principles of fundamental justice are concerned not
only with the interest of the person who claims his liberty has been limited, but
with the protection of society. Fundamental justice requires that a fair balance
be struck between these interests, both substantively and procedurally’ []. 7
16. In this appeal, as in the open court context, it is imperative that the public interest
in ensuring effective law enforcement be balanced with the public’s fundamental right to
monitor police and other law enforcement officials:
A fundamental belief pervades our political and legal system that the police
should remain under civilian control and supervision by our democratically
elected officials; our country is not a police state. The tactics used by police,
along with other aspects of their operations, is a matter that is presumptively of
public concern. [] “[P]articipation in social and political decision-making is to be
fostered and encouraged", a principle fundamental to a free and democratic

7

[Tab 10] D.B. supra at para. 144, Rothstein J. in dissent, but not on this point; [Tab 12] R. v. MalmoLevine, 2003 SCC 74 (CanLII) at paras. 98-99.
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society. [] Such participation is an empty exercise without [] information [] about
the practices of government, including the police. 8
2.

Access legislation, transparency, accountability and the courts

17. As recognized by the Supreme Court of Canada in Dagg v. Canada:
The overarching purpose of access to information legislation is to facilitate
democracy. It does so in two related ways. It helps to ensure first, that citizens
have the information required to participate meaningfully in the democratic
process, and secondly, that politicians and bureaucrats remain accountable to
the citizenry. [] Rights to state-held information are designed to improve the
workings of government; to make it more effective, responsive & accountable. 9
18.

Transparency and accountability are “mutually reinforcing and interdependent.

Accountability can only be achieved if citizens have access to information. In turn,
transparency is also dependent on accountability mechanisms, such as the rule of law,
without which ... the right to information will be seriously weakened.” 10
19.

The transparency and accountability provided by a statute such as FIPPA is a

necessary corollary to the transparency and accountability provided for under the rule of
law by the courts and tribunals, including with respect to a body like the OSPCA.
20.

Courts and tribunals tasked with overseeing trials and other proceedings have a

vital role to play in ensuring transparency and accountability with respect to law
enforcement officials. At the same time, Canadian history shows that:
[R]eliance on comments from the Bench is an entirely haphazard and
unsatisfactory method of control, depending as it does on the almost accidental
disclosure of a misdeed in the course of other proceedings, and the inclination of
the judge to comment on it or not, usually without the benefit of any background
evidence or argument. 11
8

[Tab 13] R. v. Mentuck, 2001 SCC 76 (CanLII) at paras. 1, 50, 51.
[Tab 14] Dagg v. Canada (Min. of Finance), 1997 CanLII 358 (SCC) (“Dagg”) at paras. 61, 63. And see
[Tab 2] TPSB supra at para. 47.
10 [Tab 15] Centre for Law and Democracy, International Standards on Transparency and Accountability,
Briefing Paper 47, March 2014, (“International Standards”) at page 4; [Tab 16] Maeve McDonagh, Right
to Information in International Human Rights Law, Human Rights Law Review 13:1 (2018) at page 53.
11 [Tab 17] The Hon. Mr. Justice D.C. McDonald, Royal Commission of Inquiry Concerning Certain
Activities of the Royal Canadian Mounted Police: Second Report, Vol. 2, Freedom and Security under the
Law (Ottawa: Privy Council Office, 1981) at pages 1006-7.
9
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21.

As observed by the Supreme Court of Canada, trial safeguards may not be

“adequate as they will only address instances in which charges are laid and pursued to
trial.” In Tse, transparency and accountability mechanisms, such as post-investigation
notice to wiretap targets, were required to ensure compliance with the Charter. It was
left for another day whether providing intrusive powers to a wide range of officials
breached the Charter, “especially in the absence of any accountability requirements.” 12
B.

Applying the principle of fundamental justice test
1. The principle is a legal principle

22.

A principle will be recognized as a legal principle if it is “an established legal

principle in international and domestic law.” The transparency and accountability
principle is recognizable in access to information related rights enacted into law around
the world, and rights recognized under international law and the Charter.
i.

13

In international law

23. The International Covenant on Civil and Political Rights (the “ICCPR”), which
Canada acceded to in 1976, establishes a right to seek and receive information subject
to necessary restrictions provided by law. In particular, Articles 19(2-3) provide that:
2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or
through any other media of his choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries with
it special duties and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are
necessary: (a) For respect of the rights or reputations of others; (b) For the
protection of national security or of public order, or of public health or morals. 14

12

[Tab 18] R. v. Tse, 2012 SCC 16 (CanLII) (“Tse”) at paras. 55-57, 84-86.
[Tab 11] CFCYL supra at para. 9.
14 International Covenant on Civil and Political Rights, 19 December 1966, 999 U.N.T.S. 171, Can. T.S.
1976 No. 47, 6 I.L.M. 368 (“ICCPR”) (Canada acceded to 19 May 1976) at Art. 19, emphasis added.
13
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24. ICCPR Article 19 is reflected in the American Convention on Human Rights and
the European Convention for the Protection of Human Rights and Fundamental
Freedoms, both of which have been found to protect the right to access information:
[Article 13 of the American] Convention, in guaranteeing expressly the rights to
“seek” and “receive” “information”, protects the right of every person to request
access to the information under the control of the State, with the exceptions
recognised under the regime of restrictions in the Convention. Consequently, the
said article encompasses the right of individuals to receive the said information
and the positive obligation of the State to provide it, in such form that the person
can have access in order to know the information or receive a motivated answer
when for a reason recognised by the Convention, the State may limit the access
to it in the particular case. The information should be provided without the need
to prove direct interest or personal involvement in order to obtain it, except in
cases in which a legitimate restriction is applied. 15
25. States are required to report to the United Nations on measures they have taken to
give effect to the ICCPR. In its most recent report, Canada repeatedly referenced
Canadian access to information legislation to demonstrate its compliance with Art. 19.16
26. In 2013, the United Nations (UN) Special Rapporteur on Freedom of Opinion and
Expression highlighted the central role Article 19 rights play in preserving and promoting
democracy, the rule of law, human rights and an effective justice system:
Core requirements for democratic governance, such as transparency, the
accountability of public authorities or the promotion of participatory decisionmaking processes, are practically unattainable without adequate access to
information. Combating and responding to corruption, for example, require the
adoption of procedures and regulations that allow members of the public to
obtain information on the organization, functioning and decision-making
processes of its public administration. [] Elucidating past and present human
rights violations often requires the disclosure of information held by a multitude of
State entities. Ultimately, ensuring access to information is a first step in the
promotion of justice and reparation, in particular in the aftermath of periods of
15

[Tab 19] Claude Reyes and Others v. Chile, 19 September 2006, Series C, No. 151, Inter-American
Court of Human Rights at paras. 77-82, 84- 87; [Tab 20] Társaság A Szabadságjogokért v. Hungary, 14
April 2009, Application No. 37374/05 at paras. 26, 27, 30 (the European Court of Human Rights’
comparable European Convention decision); [Tab 15] International Standards supra at page 7.
16 [Tab 21] ICCPR, CCPR C/CAN/6, UN Human Rights Committee, Consideration of State reports
submitted under article 40 of the Covenant, 9 April 2013 at pages 18, 25, 26, 28, 30, 31, 32, and 34.
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authoritarianism. [] In the context of human rights violations, [] gaining access to
information [] is usually essential in order to give effect to other rights, such as
due process, guarantees to a fair trial and the right to a remedy. 17
27.

When it comes to official misconduct, the “right to truth implies not only the

clarification of the immediate circumstances of particular violations, but also the
clarification of the general context, the policies and the institutional failures and
decisions that enabled their occurrence.” Throughout, it is essential that the right to
access information be supported by the independent review of secrecy claims:
The Inter-American Court [of Human Rights] has also noted that when a
punishable fact is being investigated, the decision to define the information as
secret and to refuse to submit it can never depend exclusively on a State body
whose members are deemed responsible for committing the illegal act. Thus,
what is incompatible with the rule of law and effective judicial protection is not
that there are secrets, but rather that they are outside legal control. 18
28. Few countries had enacted access to information legislation by the time the ICCPR
came into force in 1976. Watergate, the fall of the Berlin Wall, and other international
events helped to strengthen the growing consensus that the “right to access information
held by public authorities is a fundamental human right which should be given effect at
the national level through comprehensive legislation (for example Freedom of
Information Acts)”. As of 2018, 118 countries have comprehensive access to
information statutes. Dozens more are pending. Ninety countries include the right to
information in their constitution. Access information laws now span the globe. 19

17 [Tab 22] UN Special Rapporteur on Freedom of Opinion and Expression, UN General Assembly,
A/68/362 (4 September 2013), (“2013 UN SR Report”) at paras. 3, 5, 40.
18 [Tab 22] 2013 UN SR Report supra at paras. 30, 62, citations omitted.
19 [Tab 23] 6 December 2004, Joint Declaration: UN Special Rapporteur, Organization for Security and
Co-operation in Europe Representative on Freedom of the Media, Organization of American States
Special Rapporteur on Freedom of Expression at page 2; [Tab 24] David Banisar,National Right to
Information Laws Map, Regulations and Initiatives 2018; [Tab 25] Progress on the Right to Information
Around the World, ARTICLE 19.
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ii. Throughout the Canadian legislative landscape
29.

The wave of access to information legislation that now covers Canada made its

first appearance here in the late 1970s. Today, every jurisdiction has access legislation
that applies to law enforcement bodies and incorporates specific exemptions to the right
of access tailored to ensure necessary law enforcement-related confidentiality. 20
30. Under Ontario law, institutions, including those with law enforcement duties, must:
•

Preserve records and retain them per prescribed retention schedules,

•

Provide timely written responses to access requests,

•

Grant every person access to the records they request unless a exemption or
exclusion applies, and

•

Determine whether, having regard to all relevant interests - including the public
interest in disclosure - disclosure should be made despite the fact that an
exemption applies. 21

31. Requesters have the right to appeal an institution’s access decision to the IPC,
which may then conduct an inquiry. During an inquiry, the IPC has the power to enter
and inspect premises, order the production of records and summon witnesses. The
institution resisting disclosure bears the burden of proving an exemption or exclusion
applies. After hearing the evidence, the IPC has the authority to make a binding order
20

[Tab 26] The Report of the Commission on Freedom of Information and Individual Privacy 1980, Vol. 2
(Toronto: Queen’s Printer, 1980), at pages 128-138. Canadian legislation available at: Canada: Access to
Information Act; Privacy Act; Northwest Territories: Access to Information and Protection of Privacy Act;
Nunavut: Access to Information and Protection of Privacy Act; Yukon: Access to Information and
Protection of Privacy Act; British Columbia: Freedom of Information and Protection of Privacy Act;
Alberta: Freedom of Information and Protection of Privacy Act; Saskatchewan: The Freedom of
Information and Protection of Privacy Act; The Local Authority Freedom of Information and Protection of
Privacy Act; Manitoba: The Freedom of Information and Protection of Privacy Act; Ontario: Freedom of
Information and Protection of Privacy Act, R.S.O. 1990, c. F.31 (FIPPA); R.R.O. 1990, Reg. 459 and Reg.
460; (also see Archives and Recordkeeping Act, 2006, S.O. 2006, c. 34, Sched. A); Municipal Freedom of
Information and Protection of Privacy Act, R.S.O. 1990, c. M.56; R.R.O. 1990, Reg. 823 Quebec: An Act
Respecting Access to Documents held by Public Bodies and the Protection of Personal Information; New
Brunswick: Right to Information and Protection of Privacy Act; Nova Scotia: Freedom of Information and
Protection of Privacy Act; Prince Edward Island: Freedom of Information and Protection of Privacy Act;
and Newfoundland and Labrador: Access to Information and Protection of Privacy Act.
21 FIPPA, s. 1, 2(1), 10-10.1, 12-23, 26-27.1, 40(1) and (4), 65(1-6, 8-8.1, 11-14); [Tab 27] Ont. (Public
Safety and Security) v. Criminal Lawyers Assoc., 2010 SCC 23 (CanLII) (“CLA”) at paras. 46-48, 66-67.
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disposing of the issues in the appeal, which may include an order for disclosure. There
is no right of appeal from an IPC order, but judicial review is available. 22
32. All Canadian jurisdictions have substantially similar access legislation, each
administered by a commissioner or ombudsman under one of two adjudicative models.
33. Like Ontario, Quebec, British Columbia, Alberta, and Prince Edward Island employ
an adjudicative model under which commissioners have order-making authority where
their orders are subject to either appeal or judicial review in the superior court. Canada,
Saskatchewan, Nova Scotia, Yukon, Northwest Territories and Nunavut all employ a
“report and recommend” model. In this model, commissioners have the authority to
investigate, report on and make recommendations in relation to complaints that a public
body has failed to comply with its disclosure obligations under the statutes, but have no
order-making authority. Order-making authority resides with the superior court of each
jurisdiction.

Manitoba and Newfoundland employ their own unique models that

incorporate elements of the “report and recommend” and adjudication models, under
which parties have subsequent resort to the superior courts. 23
iii. Within Charter jurisprudence
34. A principle of fundamental justice: (i) may be derived from a right or duty already
recognized as a constitutional right or norm; and (ii) must be defined in a way that
promotes coherence within the Charter. 24
35. Section 2(b) Charter jurisprudence already recognizes an access to information
facilitated transparency and accountability principle as a constitutional right or norm.
Key aspects of this constitutional norm include the following:
22

FIPPA, s. 50, 52-54.
Per Bill 29-18(3), it is expected that the Northwest Territories will soon employ the adjudicative model.
24 [Tab 28] Canada v. Fed. of Law Societies, 2015 SCC 7 (CanLII) at para. 40; [Tab 29] R. v. Mills, 1999
CanLII 637 (SCC) (“Mills”) at para. 69; [Tab 30] R. v. Lloyd, 1999 CanLII 637 (SCC) at paras. 82-84, 120.
23
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•

Subject to countervailing considerations inconsistent with the right, individuals
have a Charter right to obtain access to government held records, including law
enforcement records, where a denial of access substantially impedes meaningful
commentary on a matter of public importance,

•

The broad exclusion of a class of records from a statutory scheme providing for a
right of access contravenes the Charter where, absent countervailing
considerations, the exclusion substantially impedes meaningful commentary,

•

Access rights must be protected by procedural fairness requirements, including:


A government body withholding a record bears the burden of establishing that
the information is properly exempt from disclosure,



The body must act in utmost good faith and make full, fair and candid
disclosure of the facts, including those that may be adverse to its interest,



Individuals have recourse to independent review of a body’s access decision,



The independent reviewers (e.g. an access to information commissioner or a
court) have access to the information that is being withheld in order to
determine whether an exemption has been properly claimed, and



At least one of the independent reviewers has the power to order release if it
determines that the information is not exempt from disclosure.25

36.

Section 7 Charter jurisprudence already recognizes a key aspect of the principle

as a constitutional norm. As a corollary to the Crown’s section 7 disclosure duties, law
enforcement officials have a duty to preserve records and other relevant evidence. This
duty may only be relieved where the loss or destruction of evidence can be satisfactorily
explained, for example, in relation to the rules established under a retention schedule.26

25 [Tab 27] CLA supra at paras. 37-40; [Tab 31] ARPA Canada and Patricia Maloney v. R., 2017 ONSC
3285 (CanLII) at paras. 31-53; and [Tab 32] Ruby v. Canada (Solicitor General), 2002 SCC 75 (CanLII) at
paras. 42, 46-47.
26 [Tab 33] R. v. La,1997 CanLII 309 (SCC) at paras. 20-22, 55-59; [Tab 34] Charkaoui v. Canada
(Citizenship and Immigration), 2008 SCC 38 (CanLII) at paras. 48-49, 53, 56-64; [Tab 35] Canada
(Citizenship and Immigration) v. Harkat, 2014 SCC 37 (CanLII) at paras. 92-93; and [Tab 36] Chaudhary
v. Ontario (Attorney General), 2012 ONSC 5023 at paras. 21, 38-49, 55, 58, 61-65, 80-81, 83, 87-88,
affirmed 2013 ONCA 615 at paras. 5, 11. And see [Tab 37] IPC, June 5, 2013, Deleting Accountability: A
Special Investigation Report at pages 1-3, 7-9, 35.
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2. The principle is fundamental to a fair legal system
37.

To qualify as a section 7 principle, a principle must enjoy consensus that it is

fundamental to the way in which the legal system ought fairly to operate:
The principles of fundamental justice are the shared assumptions upon which our
system of justice is grounded. They find their meaning in the cases and
traditions that have long detailed the basic norms for how the state deals with its
citizens. Society views them as essential to the administration of justice.27
38. The idea that government transparency and accountability are fundamental to our
political and legal systems has deep roots in our democratic traditions. The democratic
imperative to acquire “the means of knowledge” to permit an informed citizenry to
engage in meaningful political expression dates to pre-revolutionary America and
England. A century long struggle against efforts, through taxation, to curtail expression
critical of government contributed to the American Revolution, and ultimately the
adoption of the First Amendment to the U.S. Constitution. “The aim of the struggle
was... to establish and preserve the right... to full information in respect of the doings or
misdoings of their government.” As John Adams declared in 1765:
Wherever, a general Knowledge and sensibility have prevailed among the
People, Arbitrary Government and every kind of oppression, have lessened and
disappeared in Proportion... [T]he people [ ] have a right, an indisputable,
inalienable, indefeasible divine right to that most dreaded and envied kind of
knowledge, I mean of the characters and conduct of their rulers... The
preservation of the means of knowledge among the lowest ranks is of more
importance than all the property of all the rich men in the country.28
39. The principle underlying openness in democratic institutions – that publicity is a
check on injustice – was recognized more than a century ago by the House of Lords:
It moves Bentham over and over again. “In the darkness of secrecy, sinister
interest and evil in every shape have full swing. Only in proportion as publicity
27

[Tab 9] Anderson supra at para. 29; [Tab 11] CFCYL supra at para. 8.
[Tab 38] J. Adams, A Dissertation on the Canon and Feudal Law, Boston Gazette, 30 September 1765,
in R. J. Taylor et al., eds., Papers of John Adams, vol. 1 (Cambridge, Mass: Belknap Press of Harvard
University, 1977) at 108, 120 121; [Tab 39] Grosjean v. American Press Co., 297 U.S. 233 at 247, 249,
250 (1936) (S.C.).
28
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has place can any of the checks applicable to judicial injustice operate. Where
there is no publicity there is no justice.” “[] It is the keenest spur to exertion and
the surest of all guards against improbity []” “The security of securities is
publicity.” But amongst historians the grave and enlightened verdict of Hallam...:
“Civil liberty in this kingdom has two direct guarantees; the open administration of
justice according to known laws truly interpreted, and fair constructions of
evidence; and the right of Parliament, without let or interruption, to inquire into,
and obtain redress of, public grievances.”29
40. As outlined in the body of law above, the transparency and accountability principle
is “a foundational requirement for the dispensation of justice” in a free and democratic
society. It is not a mere factor or consideration that can be subordinated at will. The
Supreme Court of Canada acknowledged as much in Wakeling v. United States of
America, where transparency and accountability safeguards were essential to the
section 8 Charter rulings of six of the seven Supreme Court justices. 30
41. To count as a principle of fundamental justice, a principle must be a basic tenet of
our legal system. It need not be an absolute or unyielding rule. In cases involving
competing claims, “no single principle is absolute” or “capable of trumping” all others,
including those associated with access to information. The fact that access to specific
records or even classes of records may be properly withheld in the public interest does
not make transparency and accountability any less fundamental to a fair legal system. 31
42. Like other section 7 Charter principles, the transparency and accountability
principle contains a number of essential elements, each of which must be present
proportionate to the context. At a minimum, in order to ensure that a law enforcement
body can be held accountable, requirements must be in place to ensure that information

29

[Tab 40] Scott v. Scott, [1913] A.C. 419 (H.L.) at page 477 as quoted in [Tab 41] CBC v. New
Brunswick (A.G.), 1996 CanLII 184 (SCC) at para. 21.
30 [Tab 42] Wakeling v. U.S.A., 2014 SCC 72 (CanLII) at paras 65, 67, 72, 77, 126, 135-143.
31 [Tab 11] CFCYL supra at para. 10; [Tab 29] Mills supra at 61, 73, 112.
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about its day-to-day functions and activities will be recorded and preserved so that they
may be accessed by the public under a robust and accountable access regime.
3. As identified, the principle yields a manageable standard
43. As outlined above, the transparency and accountability principle has been dentified
with sufficient precision to yield a manageable standard against which to measure
section 7 deprivations.32 International and domestic access to information related law
informs us that the transparency and accountability principle may be further described
as follows. Law enforcement bodies empowered to deprive individuals of their section 7
Charter rights must be subject to legally binding standards that provide for:
•

A law enforcement body’s duty to preserve its records and only destroy them
pursuant to prescribed retention schedules,

•

An individual’s right to request access to records held by a law enforcement body
and obtain access to those records, subject only to a reasonable framework of
limited and specific statutory exemptions and exclusions, with due regard to the
right to meaningful commentary on matters of public importance,

•

A law enforcement body’s duty to meet its burden of proof, act in utmost good
faith, provide a timely written decision, and exercise its powers of decision
reasonably, including by considering the public interest in disclosure, and

•

An individual’s right to appeal the law enforcement body’s decision (including a
lack of a decision) to an independent adjudicator with authority to review the
records and order their release if the reviewer determines, after hearing from the
parties, that the information is not exempt or excluded from disclosure.

44. In the circumstances of this appeal, the transparency and accountability principle is
satisfied, in whole or part, through the application of an access to information statute
such as FIPPA. However, compliance with the principle does not require the application
32

[Tab 27] CLA supra at para. 39: in practice, exceptions to access are “well settled, providing
predictability and certainty to what must be produced and what remains protected.”
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of FIPPA and only FIPPA. A legal framework that incorporates the standards described
above will fall within the range of constitutional options.
45. This appeal has implications for the administrative authorities referenced at para.
55(a) of the Attorney General’s factum. The law enforcement functions performed by
these bodies were delegated to them under the Safety and Consumer Statutes
Administration Act, 1996. Inspectors and investigators at eight such bodies investigate
and enforce offences punishable by incarceration. None of those eight are subject to
FIPPA (or a comparable regime). The IPC attempted to secure the public’s access
rights in the 1990’s, but government declined to take the necessary steps.33
46. It is not clear whether this appeal implicates the Law Society of Ontario. While it is
not subject to FIPPA, it is a self-regulating profession, subject to a comprehensive
governance framework established under the Law Society Act, governed by benchers
elected by the profession, and required “to act in a timely, open and efficient manner.”34
PART IV - ORDER REQUESTED
47.

The Commissioner takes no position on the disposition of the appeal and asks

that there be no order as to costs either for or against the Commissioner.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
June 18, 2019
________________
_________
Stephen McCammon
Lawyer for the Intervener Information
and Privacy Commissioner of Ontario
33

The eight are the: Bereavement Authority of Ontario (Funeral, Burial and Cremations Act, 2002);
Condominium Management Regulatory Authority of Ontario (Condominium Management Services Act,
2015); Electrical Safety Authority, (Electricity Act, 1998); Ontario Film Authority (Film Classification Act,
2005); Ontario Motor Vehicle Industry Council (Motor Vehicle Dealers Act, 2002); Real Estate Council of
Ontario (Real Estate and Business Brokers Act, 2002); Tarion Warranty Corporation (Ontario New Home
Warranties Plan Act, 1990); and the Travel Industry Council of Ontario (Travel Industry Act, 2002).
[Tab 43] IPC 1998 Annual Report at pages 11-12.
34 Law Society Act, R.S.O. 1990, c. L.8, paragraph 4 of section 4.2
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