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Respondent (Appellant in appeal) 

 

and 

 

JEFFREY BOGAERTS 

 

Applicant (Respondent in appeal) 

 

 
 

NOTICE OF APPEAL 
 

 
 

THE APPELLANT, THE ATTORNEY GENERAL OF ONTARIO, APPEALS 

to the Court of Appeal for Ontario from the judgment of the Honourable Justice 

Timothy Minnema of the Superior Court of Justice dated January 2, 2019, made 

at Perth, Ontario. 

THE APPELLANT ASKS that the judgment be set aside and a judgment be 

granted as follows: 
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(1) That the appeal be allowed and the application be dismissed; 

(2) Such further and other relief as counsel may advise and this Court deems 

just. 

THE GROUNDS OF APPEAL are as follows: 

The court erred in law by finding that ss. 11, 12 and 12.1 of the Act engage the 

interests protected by s. 7 of the Charter 

1. The court below erred in law by finding that ss. 11, 12, and 12.1 of the 

Ontario Society for the Prevention of Cruelty to Animals Act (“the Act”) deprive 

anyone of their life, liberty, or security of the person and thus engage s. 7 of the 

Canadian Charter of Rights and Freedoms, being Schedule B to the Canada Act, 

1982 (“the Charter”). 

2. The relevant portion of s. 11 of the Act provides that every agent and 

inspector of the Ontario Society for the Prevention of Cruelty to Animals (“the 

OSPCA”) “has and may exercise any of the powers of a police officer … for the 

purposes of the enforcement of [the Act] and any other law in force in Ontario 

pertaining to the welfare of or the prevention of cruelty to animals”. 

3. Section 12 authorizes a justice of the peace or provincial judge to issue a 

warrant authorizing one or more inspectors or agents of the OSPCA to enter and 

inspect a building or place, where the justice of the peace or justice is satisfied by 

information on oath that there are reasonable grounds to believe that an animal is 

in distress in the building or place. Sub-section 12(6) provides that an inspector 

or agent of the OSPCA may enter and inspect a building or place without a 
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warrant if the inspector or agent has reasonable grounds to believe that there is an 

animal in immediate distress in the building of place. 

4. Section 12.1 authorizes an inspector or agent of the OSPCA or a 

veterinarian who is lawfully present in a building or place to examine any animal 

in the building or place and take a sample of any substance and a carcass or 

sample from a carcass in the building or place for the purpose for which the 

person’s presence in the building or place was authorized or the warrant was 

issued. Sub-section 12(4) provides a plain view seizure power. 

5. The court held that these provisions engage s. 7 of the Charter because they 

have the potential to deprive someone of liberty and because they have the 

potential to deprive someone of security of their person. 

6. The court’s decision that these provisions engage the liberty interest under 

s. 7 because imprisonment is a potential penalty for certain offences under the 

Act that were not challenged in the application below is an unprecedented 

extension of s. 7 to search and seizure powers. The court’s decision is 

inconsistent with decisions of the Supreme Court of Canada and this Honourable 

Court requiring a sufficiently close relationship between the deprivation of 

liberty and the provision being challenged. 

7. The court’s decision that these provisions engage security of the person 

under s. 7 because security of the person includes the right to be secure against 

unreasonable search and seizure is contrary to the Supreme Court of Canada’s 

jurisprudence. According to this jurisprudence, security of the person may be 

engaged either by interference with bodily integrity or by serious state-imposed 
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psychological stress. There was no evidence in the record that the provisions 

above interfere with bodily integrity or impose serious psychological stress 

sufficient to engage s. 7. Moreover, the court’s decision that security of the 

person under s. 7 includes the right to be secure against unreasonable search and 

seizure is an unprecedented and unnecessary extension of the reasonable 

expectation of privacy analysis under s. 8 of the Charter to s. 7. 

The court erred in law by recognizing a novel and unfettered principle of 

fundamental justice 

8. Second, the court below erred by recognizing a novel principle of 

fundamental justice, namely that law enforcement bodies must be subject to 

reasonable standards of transparency and accountability. This principle does not 

meet the criteria for a principle of fundamental justice set out by the Supreme 

Court of Canada. Namely, it is not a legal principle recognized in the Police 

Services Act, the Freedom of Information and Protection of Privacy Act, or any 

other provincial or federal legislation. Nor is there a sufficient consensus that the 

principle is vital or fundamental to our societal notions of justice. Finally, the 

principle is not capable of being identified with precision and applied to 

situations in a manner that yields predictable results. 

In the alternative, the court erred in law in invalidating ss. 12 and 12.1 

9. Even if s. 11 of the Act violates section 7 because it gives OSPCA 

investigators the power of a police officer in animal welfare matters without 

imposing sufficient standards of transparency and accountability, the court erred 

by also invalidating sections 12 and 12.1. As reviewed above, these provisions 
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give OSPCA agents and inspectors particular investigative powers. They do not 

confer police powers on OSPCA agents and inspectors. 

10. No reason was given in the decision to invalidate these provisions. The 

court appeared to rely on provincial court decisions from other jurisdictions 

where the conduct of individual OSPCA investigators was found to be egregious.  

In doing so, the Court arguably confused validity of the statute itself (which does 

not mandate or authorize such behaviour) with the constitutionality of a particular 

investigator's conduct in a given case. This is contrary to a number of Supreme 

Court decisions that have emphasized the distinction between the validity of laws 

and the constitutionality of specific conduct.  

The court should not have granted public interest standing to the applicant 

11. Finally, Ontario submits that in his decision of June 15, 2016, Johnston J. 

erred in holding that Jeffrey Bogaerts, a paralegal who has argued OSPCA cases 

on behalf of his clients, should be granted public interest standing to challenge 

the constitutionality of numerous provisions of the Act. The Act has never been 

applied to Mr. Bogaerts personally. There are reasonable alternate means to bring 

such a constitutional challenge, either in provincial prosecutions before the 

Ontario Court of Justice or in administrative hearings before the Animal Care 

Review Board. In this way a Court would have been able to assess validity in the 

context of actual facts involving the application of the Act on affected individuals 

and, in the case of a review of a decision of the Board, would have the benefit of 

the Board’s specialized expertise. 

  

5



THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:   

(1) Section 6(1)(b) of the Courts of Justice Act, R.S.O. 1990, c. C.43 as it is 

an appeal from a final order of the Superior Court of Justice. 
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         Court File No. C66542 
 

COURT OF APPEAL FOR ONTARIO 
 

BETWEEN:  

ATTORNEY GENERAL OF ONTARIO  

Respondent (Appellant in appeal) 

-and- 

 

JEFFREY BOGAERTS 

Applicant (Respondent in appeal) 

 

NOTICE OF CROSS-APPEAL 
 
 

THE RESPONDENT CROSS-APPEALS in this appeal and asks that the judgment be varied 

as follows: 

1. As part of Justice Minnema’s judgment, he recognized a new principle of fundamental 

justice, whereby “law enforcement bodies must be subject to reasonable standards of 

transparency and accountability”. As it relates to this finding, the Respondent asks that 

the judgment be varied to recognize a concurrent or conjunctive principle of fundamental 

justice, whereby “law enforcement bodies must be funded publicly to avoid actual or 

perceived conflicts of interest”. The Respondent asks that the judgment be 

correspondingly varied to declare that sections 11, 12, and 12.1 of the Ontario Society for 

the Prevention of Cruelty to Animals Act [the “OSPCA Act”] also violate section 7 of the 

Canadian Charter of Rights and Freedoms [the “Charter”] for contravening this other 

newly established principle of fundamental justice; 
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2. In the event that this Court agrees with the Appellant, insofar as the Appellant claims that 

section 7 of the Charter is not engaged, and that the constitutionality of sections 11, 12, 

and 12.1 of the OSPCA Act should have been assessed pursuant to a section 8 Charter 

analysis, the Respondent asks that the judgment be alternatively varied to declare the 

same impugned sections of the OSPCA Act to be unconstitutional for violating section 8 

of the Charter instead; 

3. In addition, and independent from the above relief sought, the Respondent asks that the 

judgment be varied to declare sections 13(6), 14(1)(b) and 14(1)(c) (which work 

conjunctively with section 13(1)) of the OSPCA Act violate section 8 of the Charter, and 

are therefore of no force or effect pursuant to section 52(1) of the Constitution Act, 1982; 

and 

4. Such further and other relief as counsel may advise and this Honourable Court deems 

just. 

THE GROUNDS FOR THIS CROSS-APPEAL are as follows: 

To include a declaration that “law enforcement bodies must be funded publicly to avoid actual or 

perceived conflicts of interest” as a principal of fundamental justice 

1. Sections 11, 12, and 12.1 of the OSPCA Act confer police powers to officers of the 

Ontario Society for the Prevention of Cruelty to Animals [the “OSPCA”], which is a 

private organization. Justice Minnema was correct to declare that that these provisions 

are unconstitutional because the OSPCA, as a private organization, is not subject to 

legislated accountability or transparency. In coming to his conclusion, Justice Minnema 
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recognized a new principle of fundamental justice, whereby “law enforcement bodies 

must be subject to reasonable standards of transparency and accountability”; 

2. While Justice Minnema accepted “accountability” and “transparency” as requisite 

legislative elements to validly delegate police powers to a private organization, he 

rejected a third proposed requirement that was ultimately termed “integrity” in the 

judgment. Both the Applicant and the Intervenor argued in favour of including this 

principle (albeit termed in different ways) as a newly recognized principle of fundamental 

justice. The essential element of the Applicant’s and Intervenor’s arguments pertaining to 

the “integrity” principle revolved around a lack of public financing to fund OSPCA 

investigations, and the inevitable real or perceived conflicts of interest that arise when a 

law enforcement agency is primarily dependent on private donations to fund its 

investigative work;  

3. Justice Minnema rejected the principle of “integrity” as a newly recognized principle of 

fundamental justice because it is too vague and akin to morality, which he rightly found 

cannot form the basis of a principle of fundamental justice. The Applicant does not 

appeal this finding, but asks that the judgment be varied to flesh out the essential element 

of the formerly proposed “integrity” principle, which is “law enforcement bodies must be 

funded publicly to avoid actual or perceived conflicts of interest”. Unlike the excessively 

broad / vague proposed principle of “integrity”, a “public funding” requirement is a 

narrower principle that ought to succeed as a recognized principle of fundamental justice; 

4. This other proposed principle of fundamental justice, whereby “law enforcement bodies 

must be funded publicly to avoid actual or perceived conflicts of interest”, is vital and 

fundamental to our societal notion of justice. Unlike the more broad characterization of 
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“integrity”, this principle is also capable of being identified with sufficient precision and 

applicable to situations in a manner that yields predictable results; 

5. While the Court below did not recognize this principle as a principle of fundamental 

justice, it nevertheless found, as a fact, that the OSPCA is primarily reliant on private 

funding, and donations in particular, to fund investigations. Public funding of the OSPCA 

is limited, and accounts for only a minor portion of its investigations budget. The Court 

also found, as a fact, that the OSPCA’s current funding structure results in potential for 

conflicts of interest. As a result, if the proposed principle (“law enforcement bodies must 

be funded publicly to avoid actual or perceived conflicts of interest”) is recognized as a 

principle of fundamental justice, the OSPCA Act would certainly be found to contravene 

the principle, and correspondingly violate section 7 of the Charter as a result. 

To declare that sections 13(6), 14(1)(b) and 14(1)(c) violate section 8 of the Charter 

6. Section 13(6) (working conjunctively with s. 13(1)) of the OSPCA Act confers upon 

OSPCA officers the power to enter private property at any hour of the day or night at the 

complete discretion of an OSPCA officer, either alone or accompanied by any number of 

other persons as an OSPCA officer considers advisable, all without judicial authorization 

and irrespective of any situation of urgency. Unlike other entry powers prescribed by the 

OSPCA Act, there is no exception for dwellings under section 13(6). Section 13(6) of the 

OSPCA Act therefore authorizes warrantless entry into people’s homes; 

7. Sections 14(1)(b) and 14(1)(c) (the latter working conjunctively with s. 13(1)) of the 

OSPCA Act confer upon OSPCA officers warrantless seizure powers, including seizures 

from people’s homes, at the complete discretion of an OSPCA officer, again all without 
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judicial authorization and irrespective of any situation of urgency; 

8. In finding that sections 13(6), 14(1)(b) and 14(1)(c) of the OSPCA Act do not violate 

section 8 of the Charter, the Court below erred in law by finding that there is no 

reasonable expectation of privacy that is interfered with by the impugned sections; 

9. Such a finding is contrary to the well-established presumption that a heightened 

expectation of privacy exists within a dwelling. The Supreme Court of Canada has 

repeatedly found that private dwellings carry heightened privacy expectations because 

our homes are where our most intimate and private activities are most likely to take 

place; 

10. The Supreme Court of Canada has also confirmed that the protections of section 8 are 

engaged if there is a reasonable expectation of privacy of any degree. Only where there is 

no expectation of privacy, will section 8 not be engaged. The Court below therefore erred 

in law by determining that section 8 is not engaged and ending its analysis there. Such a 

finding is impossible because there must be at least some degree of a reasonable 

expectation of privacy when the subject matter involves entry and seizures from people’s 

homes; 

11. As it relates to sections 14(1)(b) and 14(1)(c) of the OSPCA Act specifically, the Court 

below additionally erred in law by not considering the key question set out by the 

Supreme Court of Canada when determining whether or not legislation involves a 

“seizure”, as it pertains to section 8 of the Charter. It is well-established that the essence 

of a section 8 “seizure” involves the taking of a thing from a person by a public authority 

without that person’s consent. If the impugned legislation authorizes such action, then 

section 8 of the Charter is engaged. The Court below erred by failing to consider this 
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qualification, which ought to have been found in the affirmative in relation to sections 

14(1)(b) and 14(1)(c) of the OSPCA Act; 

12. Upon the below Court’s erroneous findings that section 8 was not engaged by each of 

sections 13(6), 14(1)(b) and 14(1)(c) of the OSPCA Act, the Court below further erred by 

not proceeding to the remainder of a section 8 Charter analysis, which ought to have 

found that the warrantless search and seizure provisions of the impugned sections are 

presumptively unreasonable, and the Crown was obliged to rebut such a  presumption for 

the impugned sections to be constitutional. Such is the proper analysis set out by the 

Supreme Court of Canada. The Applicant takes the position that the presumption of 

unreasonableness cannot be rebutted, given the circumstances of this case. 
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         Court File No. 749/13 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 

BETWEEN:  

JEFFREY BOGAERTS 
Applicant 

-and- 

 
ATTORNEY GENERAL OF ONTARIO 

Respondent 

 
AMENDED AMENDED NOTICE OF APPLICATION  

 
 

 
TO THE RESPONDENT 

 A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant.  The claim 
made by the applicant appears on the following page. 

THIS APPLICATION will come for a hearing on a date and at a time to be set by the Registrar 
of the Superior Court of Justice at Perth Courthouse, 43 Drummond Street east, Perth, Ontario, 
K7H 1G1. 

 IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the 
application or to be served with any documents in the application, you or an Ontario lawyer 
acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the 
Rules of Civil Procedure, serve it on the applicant’s lawyer or, where the applicant does not have 
a lawyer, serve it on the applicant, and file it, with proof of service, in this court office, and you 
or your lawyer must appear at the hearing. 

 IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON 
THE APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, 
serve a copy of the evidence on the applicant’s lawyer or, where the applicant does not have a 
lawyer, serve it on the applicant, and file it, with proof of service, in the court office where the 
application is to be heard as soon as possible, but at least four days before the hearing. 

 IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN 
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH 
TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL 
AID OFFICE. 
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Date: October 18, 2013    Issued by: _____________________ 
 Local Registrar 

       Address of court office: 
Perth Courthouse 
43 Drummond Street East 
Perth, Ontario, K7H 1G1 

 
TO:  The Attorney General of Ontario 
 Public Law Division 
 Constitutional Law Branch 
 7th Floor, 720 Bay Street 
 Toronto, Ontario, M5G 2K1 
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APPLICATION 

1. The applicant makes application for: 

a. A declaration pursuant to sections 97 and 109 of the Courts of Justice Act, section 

52(1) of the Constitution Act, 1982, and section 24(1) of the Canadian Charter of 

Rights and Freedoms [the "Charter"] that sections 1, 11, 11.2(1), 11.2(2), 12, and 

12.1, 13 and 14 of the Ontario Society for the Prevention of Cruelty to Animals 

Act, RSO 1990, c O.36 [the "OSPCA Act"], as amended, violates sections 7 and 

/or 8 of the Charter and therefore are of no force or effect; 

b. A declaration pursuant to sections 97 and 109 of the Courts of Justice Act, section 

52(1) of the Constitution Act, 1982, and section 24(1) of the Charter that sections 

11.4, 11.4.1, 12(6), 13, and 14(1) (except subsection 14(1)(a)) of the OSPCA Act, 

as amended, violates sections 7 and /or 8 of the Charter and therefore are of no 

force or effect; 

c. A declaration pursuant to sections 97 and 109 of the Courts of Justice Act, and 

section 52(1) of the Constitution Act, 1982, that the OSPCA Act, and especially 

sections 11.1, 11.2 and 18.1(1)(c) of the Act, as amended, violate sections 91 and 

92 of the Constitution Act, 1982, and therefore are of no force or effect; and 

d. Such further and other relief as counsel may advise and this Honourable Court 

may permit 

2. The grounds for the application are: 

a. Section 18.1 of the OSPCA Act, by providing for a term of imprisonment 

following a conviction for an offence under the Act, restricts the liberty of people, 

animal owners and animal custodians in the province of Ontario, as defined under 

section 7 of the Charter; 

b. The provisions of the OSPCA Act which restrict the liberty of people, animal 

owners and animal custodians in Ontario do not accord with the principles of 

fundamental justice and, therefore, breach section 7 of the Charter; 

c. The definition of "distress" in section 1 of the OSCPA Act is unconstitutionally 

vague in that it does not provide sufficient guidance for legal debate; 
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d. The definition of "distress" in section 1 of the OSCPA Act does not provide fair 

notice to the residents of Ontario respecting minimally acceptable care and 

treatment of animals in Ontario; 

e. The definition of "distress" in section 1 of the OSPCA Act does not provide 

sufficient direction to those enforcing the law to prevent arbitrary exercise of their 

discretion; 

f. The definition of "distress" in section 1 of the OSPCA Act does not provide 

sufficient direction to those issuing warrants or orders, as authorized by to the Act, 

to prevent arbitrary exercise of their discretion; 

g. The definition of "distress" in section 1 of the OSPCA Act is unconstitutionally 

overbroad in that it may capture acceptable and /or normal care and treatment of 

animals in Ontario; 

h. The definition of "distress" in section 1 of the OSPCA Act violates section 7 of the 

Charter and cannot be saved under section 1 of the Charter because it is not 

rationally connected to the purpose of the legislation and does not impair the 

rights of Ontario residents as little as possible; 

i. To the extent that sections 1, 11.2(1), 11.2(2), 12, 12.1, 13 and 14 of the OSPCA 

Act rely on and incorporate the definition of "distress" from section 1 of the Act, 

these sections are unconstitutionally vague and overbroad and cannot be saved by 

section 1 of the Charter; 

j. To the extent that section 12 the OSPCA Act relies on and incorporates the 

definition of "distress" from section 1 of the Act, it is unconstitutionally vague and 

overbroad and, in turn, violates sections 7 and 8 of the Charter because if fails to 

adequately specify an appropriate standard for the issuance of warrants; 

k. To the extent that section 12 the OSPCA Act relies on and incorporates the 

definition of "distress" from section 1 of the Act, it cannot be saved by section 1 

of the Charter because it is not rationally connected to the purpose of the 

legislation, the means chosen are not proportional to the limits put on peoples' 

rights, and it does not impair the rights of Ontario residents as little as possible; 
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l. Sections 11.4, 11.4.1, 12(6), 13, and 14(1) (except subsection 14(1)(a)) of the 

OSPCA Act grant powers of search and seizure which are unreasonable in their 

extent and contravene the constitutional standard of reasonableness prescribed by 

section 7 and /or 8 of the Charter; 

m. To the extent that section 11.4 and 11.4.1 of the OSPCA Act confers upon OSPCA 

Officers the power to search private property and demand production of private 

property located thereon at the complete discretion of the Officer, including 

property where a dwelling unit may be located, either alone or accompanied by 

any number of other persons as he or she considers advisable, and irrespective of 

any situation of urgency which makes judicial authorization impracticable, it is 

not reasonable and violates section 8 of the Charter; 

n. To the extent that section 13(6) of the OSPCA Act confers upon OSPCA Officers 

the power to enter private property at the complete discretion of the Officer, 

including a dwelling unit, at any hour of the day or night into the future forever, 

either alone or accompanied by any number of other persons as he or she 

considers advisable, at any time and irrespective of any situation of urgency, it is 

not reasonable and violates section 8 of the Charter; 

o. To the extent that sections 13(1) and 13(6) of the OSPCA Act conjunctively 

confer upon OSPCA Officers warrantless entry powers, subject only to an initial 

"reasonable grounds for believing that an animal is in distress" on the part of an 

OSPCA officer, and irrespective of taking any reasonable steps to confirm with a 

veterinarian that an animal is in distress, and irrespective of whether there is any 

situation of urgency which makes the obtaining of a search warrant impracticable, 

it is not reasonable and violates section 8 of the Charter; 

p. To the extent that sections 13(1) and 13(6) of the OSPCA Act conjunctively 

confer upon OSPCA Officers warrantless entry powers, and an appeal of an Order 

issued under section 13(1) expires after only 5 business days, and while the entry 

powers prescribed under 13(6) go on forever, it is not reasonable and violates 

section 8 of the Charter; 
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q. To the extent that section 14(1) (except subsection 14(1)(a)) of the OSPCA Act 

confers upon an OSPCA Officer the power to seize private property, irrespective 

of any situation of urgency which makes judicial authorization impracticable, it is 

not reasonable and violates section 8 of the Charter; 

r. Warrantless search and seizure powers provided by sections 11.4, 11.4.1, 12(6), 

13 and 14(1) (except subsection 14(1)(a)) of the OSPCA Act cannot be saved by 

section 1 of the Charter because the means chosen are not proportional to the 

limits put on peoples' rights and do not impair the rights of Ontario residents as 

little as possible; 

s. To the extent that section 11 of the OSPCA Act confers "the powers of a police 

officer" and sections 11.4, 11.4.1, 12, 12.1, 13 and 14 of the OSPCA Act confer 

search and seizure powers upon Officers of a private organization, with no public 

oversight, accountability or transparency, it does not accord with principles of 

fundamental justice and, therefore, breaches section 7 and /or 8 of the Charter; 

t. To the extent that section 11 of the OSPCA Act confers "the powers of a police 

officer" and sections 11.4, 11.4.1, 12, 12.1, 13 and 14 of the OSPCA Act confer 

search and seizure powers upon OSPCA Officers, without statutorily prescribed 

restraints afforded to police officers in Ontario, it does not accord with the 

principles of fundamental justice and, therefore, breaches section 7 and /or 8 of 

the Charter; 

u. To the extent that section 11 of the OSPCA Act confers "the powers of a police 

officer" and sections 11.4, 11.4.1, 12, 12.1, 13 and 14 of the OSPCA Act confer 

search and seizure powers upon OSPCA Officers, and the OSPCA and /or its 

Officers are not subject to: 

i. Police Services Act, R.S.O. 1990, c. P.15 and regulations passed 
thereunder; 

ii. Freedom of Information and Protection of Privacy Act, RSO 1990, c 
F.31 and regulations passed thereunder; 

iii. Ombudsman Act, R.S.O. 1990, c. O.6 and regulations passed thereunder; 

it does not accord with the principles of fundamental justice and, therefore, 

breaches section 7 and /or 8 of the Charter; 
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v. To the extent that section 11 of the OSPCA Act confers "the powers of a police 

officer" and sections 11.4, 11.4.1, 12, 12.1, 13 and 14 of the OSPCA Act confer 

search and seizure powers upon Officers of a private organization, an organization 

which is also trusted to raise its own revenues to fund its investigations and 

salaries of the same Officers, and which raises said revenues by selling seized 

animals and other products of its investigations, it does not accord with the 

principles of fundamental justice and, therefore, breaches section 7 and /or 8 of 

the Charter; 

w. Conferral of police and search and seizure powers upon Officers of a private 

organization, as prescribed by sections 11, 11.4, 11.4.1, 12, 12.1, 13 and 14 of the 

OSPCA Act, violates section 7 and /or 8 of the Charter and cannot be saved under 

section 1 of the Charter because the means chosen are not proportional to the 

limits put on peoples' rights and do not impair the rights of Ontario residents as 

little as possible; 

x. The pith and substance of the OSPCA Act, and especially sections 11.1, 11.2 and 

18.1(1)(c) of the Act, is of a moral issue related to criminal law, and constitutes an 

attempt by the province of Ontario to legislate in the area of criminal law; 

y. To the extent that the OSPCA Act intrudes into criminal law, an area which is the 

exclusive jurisdiction of the Parliament of Canada, the Act is ultra vires the 

Province of Ontario for violating sections 91 and 92 of the Constitution Act, 1982;  

z. The OSPCA Act, and especially sections 11.1, 11.2 and 18.1(1)(c) of the Act, 

exposes Ontario residents to criminal prosecution while bypassing the protection 

provided by criminal law and procedure; 

aa. Sections 11.1, 11.2 and 18.1(1)(c) of the OSPCA Act effectively duplicates the 

"Cruelty to Animals" section of the Criminal Code, namely sections 445.1 to 

447.1, and said overlap supports an inference that the OSPCA Act serves a 

criminal law purpose; 

bb. The severity of penalties prescribed by section 18.1 of the OSPCA Act further 

characterizes the Act as criminal law; and 
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cc. Such further and other grounds as counsel may advise and this Honourable Court 

may permit. 

3. The following documentary evidence will be used at the hearing of the application: 

a. Affidavits of the Applicant, Jeffrey Bogaerts, to be sworn, and the exhibits 

annexed thereto; and 

b. The Affidavit of Dr. Lawrence Gray, to be sworn, and the exhibits annexed 

thereto; 

c. The Affidavit of Carl Noble, to be sworn, and the exhibits annexed thereto; 

d. The Affidavit of Viola Streicher, to be sworn, and the exhibits annexed thereto; 

e. The Affidavit of Jessica Johnson, to be sworn, and the exhibits annexed thereto; 

f. The Affidavit of Anne Probst, to be sworn, and the exhibits annexed thereto; 

g. The Affidavit of Cynthia Lajoie, to be sworn, and the exhibits annexed thereto; 

and 

h. Such further and other documentary evidence as counsel may advise and this 

Honourable Court may permit. 

 
DATED: October 18, 2013   KURTIS R. ANDREWS 
AMENDED: January 23, 2017   Lawyer 
AMENDED: February 13, 2018   P.O. Box 12032 Main P.O. 

Ottawa, Ontario, K1S 3M1 

Kurtis R. Andrews (LSUC # 57974K) 

Tel: 613-565-3276 
Fax: 613-565-7192 
E-mail: kurtis@kurtisandrews.ca 

Lawyer for the Applicant  
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         Court File No. C66542 
 

COURT OF APPEAL FOR ONTARIO 

 

BETWEEN:  

ATTORNEY GENERAL OF ONTARIO  

Respondent (Appellant in appeal) 

-and- 

 

JEFFREY BOGAERTS 
Applicant (Respondent in appeal) 

 

NOTICE OF CONSTITUTIONAL QUESTION  

The Applicant (Respondent in appeal) intends to question the constitutional validity of sections 

11, 12, 12.1, 13(6), 14(1)(b) and 14(1)(c) of the Ontario Society for the Prevention of Cruelty to 

Animals Act, RSO 1990, c O.36, and claim a remedy regarding same under section 52(1) of the 

Constitution Act, 1982. 

The question is to be argued on a date and at a time to be set by the Registrar of the Court of 

Appeal for Ontario at Osgoode Hall, 130 Queen Street West, Toronto, Ontario, M5H 2N5. 

The following are the material facts giving rise to the constitutional question: 

1. A copy of the Notice of Cross-appeal dated February 15, 2019 is attached and sets 

out the material facts giving rise to the constitutional question. 

The following is the legal basis for the constitutional question: 

1. A copy of the Notice of Cross-appeal dated February 15, 2019 is attached and, under 

“Ground for this Cross-appeal”, sets out the legal basis for the constitutional question. 

 

DATED:  February 15, 2019     KURTIS R. ANDREWS 

Lawyer 

P.O. Box 12032 Main P.O. 

Ottawa, Ontario, K1S 3M1 

Kurtis R. Andrews (LSUC # 57974K) 

Tel: 613-565-3276 

Fax: 613-565-7192 

E-mail: kurtis@kurtisandrews.ca 

Lawyer for the Respondent in Appeal  
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