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76 Prospect Street  
Newmarket, Ontario (905) 836-1399 
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                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

CONNIE MALLORY:  SWORN 

CROSS-EXAMINATION BY MR. ANDREWS: 

Q. Inspector Mallory, may I call you

Ms. Mallory, Inspector Mallory, anything you

prefer?

A. Connie Mallory, Inspector Mallory

is fine.

Q. Okay.  All right, Inspector

Mallory, can you just confirm your name and your

position with the O.S.P.C.A.?

A. It's Connie Mallory, and I'm the

Chief Inspector with the Ontario S.P.C.A.

Q. And for the purposes of your

affidavit, your testimony today, are you speaking

on behalf of the O.S.P.C.A.?

A. I am speaking on behalf of --

MR. SCHWARTZ:  Well, she's speaking on

behalf of herself as a deponent who has

sworn an affidavit in these proceedings.

I'm not sure I understand the question.

MR. ANDREWS:  Well, I guess I was under

the impression that the evidence is the

evidence of the O.S.P.C.A. organization,

and that she's -- so when she speaks and

provides answers it's on behalf of the
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Mallory - cr-ex (Andrews)

organization; am I wrong about that?

MR. SCHWARTZ:  Well I don't know.  Let's

see as we go along how that works out,

if there's questions that relate to her

duties, she can answer those.  If there

are questions that involve binding the

O.S.P.C.A., she's not the Chair of the

board, she isn't the majority of the

Board, she couldn't do that.  I think it

may depend on the question, but rather

than get caught up on her capacities

here today is as a witness for the

respondent, the respondent is the

Attorney General of Ontario.  She's

agreed to be a witness for the Ontario

General of Ontario and has filed an

affidavit, and as the last paragraph of

her affidavit indicates it is in support

of or in response to the application

brought by Mr. Bogaerts, so I think

that's probably the framework under

which we are proceeding.

MR. ANDREWS:  Okay.  Well, I prepared my

questions under that premise, but it may

not make any difference, so as we are
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Mallory - cr-ex (Andrews)

going along, if you happen to notice

that a question, you know, seems more

directed at the organization as a whole

or something, I guess we can address it

when the time comes.

MR. SCHWARTZ:  Sure, let's try that.

BY MR. ANDREWS: 

Q. Okay, before we begin, Inspector

Mallory, are there any corrections or updates or

anything along those lines you wish to make to

your affidavit?

MR. SCHWARTZ:  So we have reviewed the

affidavit.  Is there any typo,

corrections, errors that we came across?

THE WITNESS:  Not that I'm aware of.

BY MR. ANDREWS: 

Q. Okay.  Some of my questions will

be in the form of like a statement.  You will

hopefully notice that -- you will hopefully

understand as I say it that I'm asking in the form

of a question, so I'll be making a statement but

it will essentially be a question from time to

time, and I will just ask in those situations to

confirm whether I'm correct or not.

A. Okay.
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Mallory - cr-ex (Andrews)

Q. Okay.  So the O.S.P.C.A. operates

as a charity?

MR. SCHWARTZ:  Are you asking whether

that is correct?

BY MR. ANDREWS: 

Q. Yes.

MR. SCHWARTZ:  So we should assume that

the word "correct" follows each

statement with a question mark?

BY MR. ANDREWS: 

Q. Or I can do that.  So the

O.S.P.C.A. operates as a charity, correct?

A. Yes, that is correct.

Q. And it operates independently

from the Ontario Government; is that correct?

A. That is correct.

Q. Now principally the O.S.P.C.A.,

as I understand it, operates when there's two key

components to it, and I would ask you to clarify

this if I'm wrong.  There's the investigation

component and there's what I would term the

animal -- the animal rescue operation of the

O.S.P.C.A.  Would that be a fair way to

characterize the organization?

A. The Ontario S.P.C.A. actually has
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Mallory - cr-ex (Andrews)

a couple of different components to it, so that

would be investigations, that would be sheltering,

rescue and relief as well as we have spay neuter

clinics.

Q. And, sorry, I didn't catch the

second one.  You said there are investigations?

A. Investigations, sheltering, spay

neuter clinics.

Q. Okay.

MR. SCHWARTZ:  And final one was rescue

and relief, correct?

THE WITNESS:  Yes.

BY MR. ANDREWS: 

Q. Thank you.  And organizations --

like from an organization standpoint, are they --

are these essentially four components there your

description?  From an organization standpoint, are

they separate in terms of how they operate or do

they sort of operate altogether?  How would you

describe that?

MR. SCHWARTZ:  Can you answer that

question?

THE WITNESS:  I probably can answer that

question in two parts in that we all

operate under the Ontario S.P.C.A.  We
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Mallory - cr-ex (Andrews)

have several separate departments, but

we essentially run under the operations

of the Ontario S.P.C.A.

BY MR. ANDREWS: 

Q. So they would all operate under

one board of directors, sort of like that; would

that be correct?

A. That is correct, and a Chief

Executive Officer.

Q. Right.

MR. SCHWARTZ:  Mr. Andrews, can I just

clarify if this is okay, and if it's not

tell me.  When Ms. Mallory refers to the

Ontario S.P.C.A., are you referring to

the Act, the Ontario Society for the

Prevention of Cruelty Act or are you

referring to the organization?  I'm not

sure what the "A" stood for in that

answer.

MR. ANDREWS:  Are you putting that to

Inspector Mallory?

MR. SCHWARTZ:  I'm asking her if she

could clarify if that would be helpful.

BY MR. ANDREWS: 

Q. That's fine, if you could
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Mallory - cr-ex (Andrews)

clarify.

A. Yes, that would be helpful to

answer your question to determine whether you were

referencing the Act or the organization itself.

Q. I see.  Okay, I think you

answered it the way I intended.  I was referring

to the organization, the one that's created under

the Act, but nevertheless, the organization.

MR. SCHWARTZ:  Connie, when you refer to

the Ontario S.P.C.A., you mean the

organization?

THE WITNESS:  The organization, yes.

MR. SCHWARTZ:  Don't forget, you can

take notes if it's a long question.

THE WITNESS:  Okay, thank you.

BY MR. ANDREWS: 

Q. Okay.  So in essence I think we

established they operate under one board of

directors, and if you can't answer this, that's

fine, but if you can, then please answer.

Financially speaking, the revenues,

expenses, the financial workings of the

organization, do they operate separately or do

they sort of -- do they operate under one general

revenue account, or can you describe that to me
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Mallory - cr-ex (Andrews)

all.

A. So the Ontario S.P.C.A. has a

financial department.  Each department within the

organization has its own budget to maintain, and

there are GL codes that are established for each

revenue item, or expense item in most cases.

Q. Do finances flow from one

department -- when I say department, I assume you

are talking about those four areas that we

mentioned at the beginning here -- do revenues

flow between those two departments or are they

really distinct?

A. Well, I think that that may be a

question for the Finance Department.  I believe

that, like all of the expenses and revenue is

administered by our Finance Department, and if you

are asking how many bank accounts the organization

has, I can't answer that, but I know that they

administer all of the expenses and revenues for

our organization.

Q. So the entire O.S.P.C.A.

organization --

A. Yes.

Q. -- correct?

A. Yes.
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Mallory - cr-ex (Andrews)

Q. Okay.  All right, and I don't

need a precise number here, but under the

investigations component, what would be the

approximate annual budget for that department?

A. I would -- I don't have that

number at the top of my head.  I would have to

look at what our total budget is for

investigations.

Q. Could you tell me if it would be

more than a million dollars?

A. Yes, it would be.

Q. Would it be more than -- you can

pick -- we can round it off to like a million

here -- more than 2 million, or can you say more

than any particular million, just to give us an

idea?  I really don't need to be precise with it.

MR. SCHWARTZ:  And please only if you

know.

THE WITNESS:  I can -- it would be our

budget for investigations, it's really

hard to break down, because our budget

also includes a portion of the money

that we get from government is sent out

to our affiliates, so it is over

$3 million, for sure.
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Mallory - cr-ex (Andrews)

BY MR. ANDREWS: 

Q. Okay.  If it ends up being --

let's say if it ends up being substantially more

than that, if you could check and if it ends up

being say over $4 million, could we have an

undertaking to clarify that answer?

MR. SCHWARTZ:  I'm going to give it a

refusal.  I don't see how it's germane

or relevant to any issue in the

litigation, and, in particular, to any

issue relating to the validity of the

statute, so I'm allowing for this line

of questioning, I've given you wide

latitude, but whether the budget is a

million, 2 million, 3 million or

4 million, it doesn't seem to me to have

any bearing at all on whether the

statute is the criminal law power or

whether the statute violates the

Charter, so I will issue that as a

refusal to the request for an

undertaking.

--- Refusal No. 1 --- 

BY MR. ANDREWS: 

Q. Okay.  Now you mentioned the
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Mallory - cr-ex (Andrews)

money from the Ontario Government.  Can you tell

me how much you get from the Ontario Government on

an annual basis?

A. Up until 2016, we received

$5.5 million from the Ontario government.

Q. And, sorry, up until -- say that

one more time, please.

A. The last remuneration we received

was in 2016.

Q. Okay.  Do you expect to receive

any this year?

A. Yes, we do.

Q. Okay.  How much did you receive

in 2016?

A. $5.5 million.

Q. 5.5?

A. Yes.

Q. Okay.  And do you expect to

receive a similar amount this year?

A. Yes, we do.

Q. And what's that money to be used

for?

A. The money is used for our call

centre, it is for two dedicated zoo inspectors,

it's for our major case management team, it is for
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Mallory - cr-ex (Andrews)

the operations of investigations, and a portion of

which is sent to our affiliate societies.  It is

also for work in Northern Ontario as well as First

Nations communities.

Q. And can you tell me again, just

doing your best to estimate, I don't need a

precise number, but obviously don't answer if you

don't know at all, but your investigations budget,

you mentioned it's for sure over 3 million.  How

much of your investigations budget would be paid

for through that money?

MR. SCHWARTZ:  I don't think the witness

said for sure it was over 3 million.  I

think she said approximately, but let's

not quibble.

MR. ANDREWS:  I think she actually said

for sure over 3 million, but I don't

want to argue the point.

MR. SCHWARTZ:  Okay, so sorry, I

interrupted the question, and perhaps I

ought not to have.  Could you repeat it,

please.

BY MR. ANDREWS: 

Q. Sure.  And just to make sure we

are clear, Inspector Mallory, I think you said
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Mallory - cr-ex (Andrews)

it's over 3 million for sure, was that -- am I

repeating that correctly?

A. That is correct.

Q. Okay.  And what portion of the

investigations budget would the money from the

Province cover, if you can answer?

A. It is roughly about $2 million.

Q. Okay, so approximately 2 million

of 5.5 goes to your investigation budget?

A. Yes.

Q. Okay.  And am I correct that the

remainder, which would be at least in excess of a

million dollars, is money that the O.S.P.C.A.

would raise themselves?

A. That is correct.

Q. Okay.  And can you answer if that

process is a challenging one for the organization?

A. Well, there are things that are

put in place for raising money for the Ontario

S.P.C.A.  We are a charity, so it is part of the

work that we do to raise money to do -- provide

the services that this organization does.

Q. So some of the charitable

donations that come into the O.S.P.C.A., they go

towards the investigations budget; would that be
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Mallory - cr-ex (Andrews)

correct?

A. That is correct.

Q. And the O.S.P.C.A., it has a

Public Relations Department?

A. Yes, we do.

Q. And I don't want to make any

suggestions here, but through that department, is

that the department that handles -- the Public

Relations Department, does that handle the

publication of the media releases of the

organization?

A. We refer to it as our

communications department, and, yes, it puts out

media releases.

Q. And those media releases are

issued on its website?

A. Generally, yes.

Q. Do they get issued directly to

the media as well?

A. Not always.  It depends on -- it

depends on the situation.

Q. Sometimes does it go out -- I'm

not sure what the name of the organization is --

but through the Newswire service?

A. Yes, sometimes we would put
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Mallory - cr-ex (Andrews)

releases out through the Newswire.

Q. The Communications Department and

through the same part of the website that you

issue these media release, does the O.S.P.C.A.

also issue calls for donations?

A. We put out lots of different

media releases, so could you please clarify.

Q. Well, sometimes there will be a

communication on the O.S.P.C.A. website, and

correct me if I'm wrong, please, that calls for a

need for donations for the organization as they go

through this same process in those media releases

on your website.

A. So to be clear, you mean to the

organization as a whole?

Q. Yes.

A. Yes, there are on occasions we

would put releases out asking for donations for

the organization as a whole.

Q. And that would be appear on the

same part of your website?

A. I believe the statement that we

use on any of our media releases, or most of our

media releases, there is a paragraph on the bottom

that indicates that the Ontario S.P.C.A. is a
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Mallory - cr-ex (Andrews)

charitable organization.

Q. Okay.  And I'll just give you a

heads up, there's a large thunderstorm rolling

through here right now so hopefully we won't have

any power issues, but nevertheless, we'll carry

on.

MR. SCHWARTZ:  Mr. Andrews, can I just

ask if we could just suspend for one

minute.

--- discussion off the record --- 

--- upon resuming --- 

BY MR. ANDREWS: 

Q. Inspector Mallory, can you speak

to whether when there is an especially high

profile case underway -- and I'll use the

Marineland as an example -- do you see a spike in

donations to support the O.S.P.C.A. organization

as a whole?

MR. SCHWARTZ:  Do you know?

THE WITNESS:  I don't know that

information.

BY MR. ANDREWS: 

Q. Okay.  From time to time,

Inspector Mallory, will the O.S.P.C.A. promote a

specific case as being the reason for a need for
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Mallory - cr-ex (Andrews)

donations and I'll use an example.  There's a case

perhaps involving a lot of animals, like a puppy

mill or something like that.  Will the O.S.P.C.A.

sometimes promote specific cases as needing

donations to support the animals that may be

involved?

A. Any investigation that is

ongoing, the information that is shared with media

is very limited.

Q. But sometimes, Inspector Mallory,

a communication will go out to the public asking

for donations in order to help support the needs

of the organization with respect to a specific

case, that has happened in the past, correct?

A. Of recent years I'm not aware of

that we have publicly asked for donations for the

care of animals that we have removed as a result

of an investigation.

Q. But it has happened in the past?

A. I'm not aware as I've only been

Chief since 2010, and during my tenure as Chief

Inspector, when it comes to investigations, the

information that we release is very limited.  We

generally will only issue a release when a person

has been charged, and when that occurs, the name
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Mallory - cr-ex (Andrews)

is rarely released.  And then, again, during a --

if there is a conviction, then we would put out a

media release, and during those -- within those

media releases, there is never an ask for

charitable money or supplies or anything such as

that.

Q. Okay, thank you.  In the

O.S.P.C.A., any reports that are given to people

that donate to the O.S.P.C.A., you do promote or

inform them of the number of investigations that

the organization has been involved in over the

years; is that correct?

A. Yes, we do.

Q. And the same with the number of

animals seized by the organization; is that

correct?

A. Yes, we do.  It's a means in

which we like to let the donors know how their --

some of their donation dollars are being spent.

Q. And also the number of charges

that are laid over the course of the year,

correct?

A. Again, yes, it's a means of which

to inform our members on the activities that the

organization does with their donor dollars.
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Q. Okay.  But not convictions, I

don't think that's put in materials, is it?

A. No, it is not.

Q. Okay.  Now costs recovery,

Inspector Mallory, when I refer to costs recovery,

I'm talking about restitution, or when statement

of accounts are paid by people who have had

animals seized by the S.P.C.A., that money, can

you tell me if it goes into the general revenue

account of the organization or does it go into a

special account, do you know?

A. Any money that is received is

coded with a special GL code, and it's kept track

of, and where -- what account it goes into, I

can't answer that, but I know it is -- there is a

designated GL code for tracking.

Q. Okay.  But ultimately that money

would go into -- it would be mixed in with the

regular revenues of the organization; do you know

that?

MR. SCHWARTZ:  Sorry, Mr. Andrews, it

may just be my not having heard the

first question.  Are we referring here

to expenses or revenues?
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BY MR. ANDREWS: 

Q. We are talking about -- well,

what we are talking about are the I guess you

could turn it around within the organization in

the form of costs recovery, and this can come in

the form of payments or statements of accounts

that have been issued to animal owners and

restitution orders against animal owners?

MR. SCHWARTZ:  And this is distinct from

revenue from the sale of an animal?

MR. ANDREWS:  No.  This has to do with

when the animal is taken or seized by

the S.P.C.A., the S.P.C.A., if they

incur costs associated with that

animal --

MR. SCHWARTZ:  Yes.

MR. ANDREWS:  -- I don't know if it

happens every time, I doubt it, but from

time to time at least they will receive

money from the animal owner to pay for

those expenses, and also the courts will

sometimes order restitution be paid to

the O.S.P.C.A. for the care of their

animals.

MR. SCHWARTZ:  I just wanted to be clear
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that we were not referring to funds

obtained from the sale of an animal to a

third party.

MR. ANDREWS:  No, I'm going to ask that

separately in a moment.

MR. SCHWARTZ:  Okay.

MR. ANDREWS:  But right now I'm just

talking about the costs recovery.  So

the O.S.P.C.A.'s cost associated with

care of animals that they have had in

their possession.

MR. SCHWARTZ:  Do you know the answer?

THE WITNESS:  So as I answered earlier,

it's tracked through a GL code, and --

BY MR. ANDREWS: 

Q. Yes.

A. -- the number of bank accounts

that our Finance Department manages, I have no

idea.  I'm not responsible for that.

Q. Okay, thank you.

MR. SCHWARTZ:  And, Ms. Mallory, a GL?

THE WITNESS:  It's a general ledger.

MR. SCHWARTZ:  General ledger, thank

you.

 1

 2

 3

 4 97

 5

 6 98

 7 99

 8

 9

10

11

12 100

13 101

14

15

16 102

17

18

19

20 103

21 104

22 105

23 106

24

25

65



25

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

MR. ANDREWS:  Yes.  Thanks for that

clarification, Hart.

THE WITNESS:  Sorry.

MR. SCHWARTZ:  It's okay.

BY MR. ANDREWS: 

Q. With respect to cost recovery,

let's just stay on that for a moment.  In the

past, inspectors time has been included in those

statements of account issued to animal owners.  I

think you have mentioned in your affidavit that

that has changed; is that right?

A. Yes, that is correct.  We

recognized that officer time is not part of caring

for the animal, which allows us to recover costs,

so we have removed the inspector agent's time from

the cost of recovery form that goes to an animal

owner who has had their animal removed.

Q. Why did you make that change?

Did it have anything to do with any court

proceedings or anything along those lines?

A. It was due to a decision made by

the Animal Care Review Board.

Q. And when did that change?

A. Oh, gosh, I honestly can't

remember.  I would have to go back and look at
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previous copies.  It was a couple of years ago.

Q. Approximately a couple of years

ago?

A. Yes.

Q. That's good enough.

A. Okay.

Q. When it comes to the costs of

care, and I'm going to speak to dogs and cats for

a moment specifically, because as I understand it,

when you care for dogs and cats -- horses and

cows, this is going to be a different story,

right, but when you care for dogs and cats,

there's a standard daily rate that you charge

people when you have possession of their animals;

is that correct?

A. Yes, that is correct.

Q. Can you tell me what it is for

dogs and cats?

A. May I look at -- it's in my

affidavit.  May I look at the form?

Q. Absolutely, any time you need to.

MR. SCHWARTZ:  You can look at your

affidavit at any point.

THE WITNESS:  Okay, thank you.  Can you

tell me what tab that is on?  I had
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where everything was --

MR. SCHWARTZ:  In your index.

THE WITNESS:  Index, and I shredded it.

I have it.

MR. SCHWARTZ:  Tab E?

THE WITNESS:  Yes.

BY MR. ANDREWS: 

Q. Just tell me the page number at

the top, please.

A. It's page 687.

Q. Yes, I have that now, thank you.

A. Okay, so boarding costs are

charged out at $25 per day.  There is an

additional fee of $10 added to that if the animal

requires the administration of any type of medical

treatment.

Q. Okay.  And this covers dogs and

cats and what other animals, basically small pets;

would that be a way to describe it?

A. Yes.

Q. Okay.  And I see that also on

here is the old fees for agent inspector time?

A. Yes.  So we maintain this

standing order because we often do other work and

are commissioned to do other work, and so this is
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really a guideline, so that everybody is

consistent with charging out their fees.

Q. Okay.  So $60 per hour for

agents, $70 an hour for inspections, and what's a

CMT number?

A. That's our case management team

number.

Q. Okay.  I see, so those three

costs used to be charged to animal owners, but

they are no longer charged; is that right?

A. They are no longer charged.  We

no longer charge those fees, no.

Q. But all three of them used to be

charged?

A. Yes.

Q. Okay, thank you.  Now --

A. And if I could elaborate too,

often times we would charge those, but more times

than not we would not actually collect those.  In

any type of negotiation through -- with the

owners, we would more times than not drop those

fees from the cost of recovery.

Q. Okay.  That would be at the

discretion, but when you talk about those

negotiations, Inspector Mallory, that would be
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done at the discretion of the O.S.P.C.A; would

that be correct?

A. Prior to the changes, they would

be in as a result of communications with the owner

and other parties who may be involved.

Q. But ultimately that would be

decided by the O.S.P.C.A. if you agreed to that

through those negotiations?

A. Yes, and as I indicated earlier,

often times we did agree to drop those fees.

Q. Okay.  So I'm just going to move

now to talking about the proceeds from the sale of

seized animals.

A. Okay.

Q. Now would those be treated

similarly?  By that I mean they would go into a

special GL account?

A. What generally happens with

animals that are sold, when they are -- when they

become, at the end of the investigation where they

can be put up for adoption, then those animals

would go into our sheltering system, and as I had

indicated earlier, there is a GL code that for

each of those items, so for the adoption of

animals, et cetera.
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Q. Okay.  But the monies from the

sale of seized animals, I mean at some point they

may be held in trust so to speak at some juncture,

but ultimately they would be released to be used

to cover expenses or what have you with respect to

those animals; is that correct?

MR. SCHWARTZ:  So, Counsel, you are now

referring to the trust in section 15 of

the Act?

BY MR. ANDREWS: 

Q. Yes, we are talking about the end

of the Act -- previously I was talking about --

just to clarify for the sake of the record,

previously I was talking about cost recovery, I

was talking about section 15(1).  Now I'm talking

about under the Act, section 15(2).

A. So, yes, of course, if there were

any funds in excess of the expenditures, then that

money would be put in trust to be sent to the

owner.  I am only aware of one occasion where that

has ever occurred, and that was many years ago

with beef cattle that were removed.  They were

rehabilitated and at the time that they were ready

to go for market, the market value of beef animals

was higher than, normal and there was an excess of
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revenue over expenditures, and that money was

returned to the owner.

Q. Okay.  So just one time in your

experience?

A. That is correct.

Q. When animals are sold, is there

any obligation or is there a policy of the

O.S.P.C.A. to provide the previous owner with a

statement of account showing the proceeds from the

sale and the costs with respect to the animal that

those proceeds were being used to pay?

A. There was no obligation at that

time when the animal becomes in the position that

it can be adopted out by the Society to do that

sort of thing.

Q. Okay.  Just to put it another

way, does the O.S.P.C.A. ever provide the previous

owner, by that I mean the person who had the

animal taken from them, with a statement of

account or any other information for that matter,

showing when the proceeds of the sale and the

costs of the care, are they ever provided with

that information?

A. No, they are not.  Because at

that point in time, when the animals can go for
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adoption or can be sold, they have relinquished

ownership of those animals.

Q. Okay.  I apologize, I have to

bounce back just a bit, because there's one

question I missed there when we were interrupted

with the computer feed, so I'm just going to step

back for a second, back to the flat rate for care

that we were talking about.  I think it's $25 a

day?

A. Yes.

Q. Is that -- that number was

determined by the O.S.P.C.A. based on what

typically would be charged for kennel fees; would

I be correct to say that?

MR. SCHWARTZ:  Do you know?

THE WITNESS:  I do know.  That number

was developed as a result of reaching

out to other animal control facilities,

veterinary facilities, boarding

facilities, and that was the number, the

amount that was being used by most

facilities.  And so we incorporated that

as being competitive or a compatible

with everyone else.
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BY MR. ANDREWS: 

Q. Okay.  So that would be the same

as, for example, a boarding facility if you had to

have your dog looked after while you were on

vacation, similar?

A. As I indicated, earlier, yes, we

reached out to boarding facilities to see what

their rate was.  It was important that we didn't

pull a number out of a hat, that we stayed

comparable with other facilities.

Q. So it would be similar or

competitive to those numbers for like a boarding

facility, just to be clear?

A. Yes.

Q. Okay.  And those boarding

facilities, you are talking about ones that do it

as a business; is that correct?

A. Could you clarify that.  Could

you say that again.

Q. When we talk about boarding

facilities, we are talking about boarding

facilities that operate as a for-profit business;

would that be correct?

A. I guess that would be their

intention.
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Q. Right.

A. Yes.

Q. I just want to be clear that's

what we are talking about, because obviously there

are boarding facilities that operate as a

business.

A. Yes, and --

Q. -- right?

A. And, again, reaching out to other

shelters and other facilities that do this type of

work, would have been included in researching fee,

but most of them, yes, were for profit.

Q. Okay. thank you.  All right, I'm

going to shift gears a little bit now.  I want to

talk to you a bit about section 13(6) of the

O.S.P.C.A. Act.  I presume, Inspector Mallory, you

are very familiar with that section?

A. Yes, m'hmm.

MR. SCHWARTZ:  You have it there.  It's

under --

THE WITNESS:  It's standard, so I'm fine

here.

Yes, I am.

BY MR. ANDREWS: 

Q. So, okay, so when I ask you
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questions about this part of the legislation, what

I'm really asking for is your understanding as the

Chief Inspector of how some of this works, okay.

A. M'hmm, yes.

Q. So section 13(6), and the way

it's written, it can theoretically -- so

section -- again, just to recap, section 13(6)

with is provision that permits -- I mean it speaks

for itself, I'm paraphrasing here, but essentially

it allows the O.S.P.C.A. to reattend properties to

check for compliance?

A. Yes, that is correct.

Q. The way it's written, and your

understanding of it, is that you can go back --

you can go back and check for compliance you know

at any time that there's an outstanding order,

correct?

A. So, yeah, section 13 says that we

may go back and check compliance of an order, that

is correct.

MR. SCHWARTZ:  Sorry, was the question

at any time?  You mean like 4:30 in the

morning?

BY MR. ANDREWS: 

Q. Yes, at any time.
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A. Oh, well it doesn't define a

time, but we certainly wouldn't go into a property

at those kinds of hours.  We would follow daylight

generally speaking for a number of reasons; for

the safety of our officers, for visibility, lots

of things, so it would be during daylight hours.

Q. Right.  But that type of a

decision, that would be a policy of the

O.S.P.C.A --

A. Yeah --

Q. -- you are able to establish that

for yourself?

MR. SCHWARTZ:  I'm going to instruct the

witness not to answer the question.  I

think there may be legal interpretations

involved here.

MR. ANDREWS:  That's fine.  I just

really want her understanding of it

though, and nothing is going to be

binding on her from a legal

interpretation standpoint anyways.  I

just --

MR. SCHWARTZ:  Sorry --

MR. ANDREWS:  I just want to understand

her understanding of things and
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ultimately the question I just asked was

that as she understands it, and the way

it is in fact in practice, that the

O.S.P.C.A. sets their own policies on

what's appropriate in terms of time to

go in and check for compliance.

MR. SCHWARTZ:  I think the

interpretation of the provision and

whether it allows the authority to

determine compliance with the order at

any time is a legal question, and so it

may be subject to legal argument that

other statutes use the term "at any

time," or set specific times.  There may

be a common-law presumption that this is

not in the middle of the night.  And I

don't think this witness, who is not a

judge or even a lawyer, is in a position

to comment on what the provision means.

She has given her evidence, as

you have indicated, regarding her

understanding as to how they use it, but

whether that -- and that is during

daylight hours.  Whether that is

grounded in a policy that may be
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informed by legal advice or legal

interpretation, I don't want her to

speculate upon.  So I am objecting to

the extent that it requires an

interpretation of whether or not this

provision allows for midnight raids, for

example, and I don't know that it does

and I think it's subject to legal

argument.

--- Refusal No. 2 --- 

MR. ANDREWS:  Okay.  And my concern is

only things got a little muddled here in

terms of what I was asking and what was

the answer.  I'm going to try and put it

a different way, Hart.

Q. As Chief Inspector, Inspector

Mallory, when agents and inspectors go in, in

terms of the practice of the O.S.P.C.A., you have

determined that internally, by that internally,

the organization, on when you can go in; would

that be fair to say?

MR. SCHWARTZ:  By when, do you mean time

of day?

MR. ANDREWS:  Yes.

MR. SCHWARTZ:  Well, whether it's
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internal to the organization or whether

it's informed by legal advice as to

whether it could allow for the middle of

the night is something that I'm going to

ask the witness not to answer, because I

think it's speculative.  She's given her

answer that their practice is to do it

during daylight hours.  Whether that's

based on policy or based in legal

interpretation, I'm going to ask her not

to not answer.

--- Refusal No. 3 --- 

MR. ANDREWS:  You won't let her answer

whether or not there is a policy that

they follow, an O.S.P.C.A. policy?

MR. SCHWARTZ:  Yes, I'll let her answer

whether there's a policy but whether the

reason is only the policy I won't let

her answer, but, yes --

MR. ANDREWS:  I'll --

MR. SCHWARTZ:  -- is there a policy that

says you should do it during the day, I

think that's a fair question, and we

have put a policy in the affidavit as an

exhibit.
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THE WITNESS:  Through training, officers

are taught to go during daylight hours,

and it's based on for the safety of

officers.

BY MR. ANDREWS: 

Q. Okay, thank you.  Now another

question about that same section, because there's

nothing in there that says you know when it comes

to deadlines, compliance deadlines, there's

nothing in that section that says it needs to be

done by a certain -- you know, you can't have a

compliance time of two months or six months or a

year.  Is there a policy that you follow in terms

of how long those deadlines can be set for

compliance, which essentially sets the timelines

when 13(6) applies when you can re-enter the

property?

A. Those timelines are determined by

the investigating officer based on their

observations or possibly based on recommendations

by a veterinarian, so there is no standard

timeline.  Every situation that we come upon is

different, so establishing certain timelines

would -- just wouldn't make sense.

Q. Okay.  And, again, speaking just

 1 177

 2

 3

 4

 5

 6 178

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 179

81



41

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

theoretically, those timelines could be months?

A. It would have to be based on the

situation.

Q. But it could be?

A. Depending on the situation, it's

possible.

Q. And would it be possible for

something to be a year?

A. If you are referring to maybe

the, you know, part of the order is to construct a

barn, then it would be reasonable to give an

individual a year to do that.  Again, the timeline

is based on the circumstance.

Q. Okay.  And throughout that

timeline, even if it was a year, 13(6) would still

apply for entry powers?

A. That is -- the 13(6) says that we

may enter upon a building or place to comply

whether an order has been complied with.  So, yes,

if we wrote an order out, then we would definitely

go back and check compliance of that.

Q. Okay, thank you.  Now in your

affidavit, paragraph 17, you get into some

details, and I'll let you pull that out before I

carry on.  Just let me know when you are ready.
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A. Yes, I have it in front of me.

Q. Yes.  You talk about when you go

to a person's dwelling to check for compliance

with an order, that of course would be following

with section 13(6) of the O.S.P.C.A. Act, that you

will not enter the property without consent unless

you have a warrant?

A. That is correct.

Q. Okay.  And that's a policy of the

O.S.P.C.A. that you follow?

A. That is correct.  And it's based

on the ability to check animals in distress.  It

clearly says that we can enter any building or

place with the exception of a dwelling.  So we

take that into consideration on 13(6) when we go

and check compliance.

Q. I'm sorry, can you direct me to

where it says that about the exception of the

dwelling in the Act I don't know if you have copy

of the Act here.

A. I do.

MR. SCHWARTZ:  I'm not going to have the

witness interpret the statute.  12(6)

refers to dwellings distinct from

buildings and places.  I think we can
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read the statute for itself, but I'm not

going to have her interpret 13(6).

MR. ANDREWS:  That's no problem.  I just

want to make -- I just got a little

confused, Hart.  Can you tell me where

it says that in the Act?

MR. SCHWARTZ:  So, for example, 12(6),

in terms of immediate distress, entry

without a warrant, the legislature makes

it very clear that it talks about

there's an animal in immediate distress

in any building or place other than a

dwelling.

MR. ANDREWS:  Yes.

MR. SCHWARTZ:  And 13(6) uses only the

terms building or place, and there's a

legal argument that building and place

is something other than a dwelling, if

you read the Act as a whole, but that's

a legal argument that we'll make that

the 13(6), as interpreted, does not

contemplate entry into a dwelling, and

that's consistent with the manual which

is found at Exhibit D of Ms. Mallory's

affidavit.  But I'm not going to have
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her make the legal argument.  I'll make

it in court, and you can make a contrary

one.

MR. ANDREWS:  Sure, and that's fine,

Hart.  And, as you know, when we engage

in these cross-examinations, if

something like this comes up and we have

a question that touches on a legal issue

as this, you, as counsel, are able to

answer that, and you have done that, so

then I have a better understanding of

the statements that were made in the

affidavit, because they are there.

MR. SCHWARTZ:  Yes, they are.

MR. ANDREWS:  So now I have a better

understanding.  So thank you, Hart, for

that.

BY MR. ANDREWS: 

Q. Inspector Mallory, again,

speaking from a policy standpoint, just give me

one moment, please.

A. Yes.

Q. Right.  So at Exhibit D in your

affidavit, I'm referring specifically to the

record page 679, if you want to turn to that.
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A. I have it.  Which paragraph?

Q. So it would be the fifth

paragraph down, if you include even the small

paragraphs there.  It starts with, "When checking

to see if an order has been complied with."

A. Yes, I'm just reading it.

Q. Okay.  Once you have read it,

I'll ask you a specific sentence in there.  Just I

want to ask you to elaborate a little bit.

A. Okay.  Please ask the question

or --

Q. Yes.  So sentence says:  "If the

owner cannot be persuaded that the law requires

compliance and cooperation, it may be necessary to

obtain an Ontario S.P.C.A. search warrant to

complete the job."

Can you just elaborate a little bit on

how an agent or inspector would go about

persuading the person that the law requires

compliance and cooperation?

A. All of our agents and our

inspectors are taught to educate people about

acceptable practices, so they will use tools such

as the standards of care, codes of practice, take

some time to educate on what is required to be
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done, and it's only then that if that doesn't

happen, if there is a complete denial of not

taking those steps, would we need to possibly get

a search warrant for them to do the job, bring

back a veterinarian, something to that nature.

Q. Okay.  It says, "if the owner

cannot be persuaded that the law requires

compliance and cooperation"  Would that include

persuading the person to provide consent to enter

the premises?

A. Whenever an officer attends a

property, they are taught that they are to give

informed consent, and so the property owner will

be advised that at any time they can ask the

officer to leave, and they will do so.

Q. Okay.  Are they informed as a

practice that they can say, no, and it would

require the S.P.C.A. to get a warrant to come

back?

A. Yes, if they say, no, we are not

allowing you on the property, an officer may or

may not let the individual know that they will be

returning with a search warrant.  They are not

obligated to do that, but they may do that.

Q. Are they informed -- okay, that's
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fine.  Now this particular item that you have in

your affidavit at Tab D, it's an excerpt from

your -- help me out -- it's the investigations and

policy manual?

A. It's part of our -- it's a policy

and procedures manual that is used for training

and referencing our agents and inspectors.

Q. Okay.  And that would be -- this

document, including this section that you provided

to me here, this would be -- this would not be a

public document, it wouldn't be publicly

accessible, correct?

A. No, it is not.

Q. Okay.  Still talking about

section 13(6) of the O.S.P.C.A. Act, it talks

about other persons as he or she considers

advisable in terms of going back onto the

premises?

A. Yes.

Q. Do you know, you are familiar

with that wording obviously?

A. Yes, I am.

Q. So as a policy of the O.S.P.C.A.

and how you operate, so would the people that

could fall under that be at the complete
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discretion of the O.S.P.C.A. officer, or do you

have a policy on any limitations on who would come

in?

A. It is, as it says in the Act, any

person -- they can enter either alone or

accompanied by one or more individuals or any

persons as he or she considers advisable, and that

would depend on the situation.  There's not a

policy as to who you can take.  Sometimes it can

be -- it may change, depending on the situation.

I'm happy to give you an example.

Q. And that would include --

MR. SCHWARTZ:  Sorry, I don't know if

the witness finished her answer.

MR. ANDREWS:  I apologize.  I'm sorry,

it got choppy here.  I thought she was

done.

MR. SCHWARTZ:  Okay.

THE WITNESS:  I said I'm happy to give

an example.

BY MR. ANDREWS: 

Q. Okay, yes, please.

A. So if it was a situation,

hoarding situation where there was hundreds of

cats in a residence, and we had been advised
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through Social Services that an individual may

have a mental health concern, then we would bring

somebody along with us to help her, help them and

support them and be there for them to allow any

types of needs that they may need.  So that's just

a situation where it may not be another agent or

an inspector or even a veterinarian, it may be

somebody totally different.

Q. Like a social worker?

A. Social worker, police officer who

has special training in those types of situations.

Q. Social worker sounds like a great

idea.  Sorry, I apologize for that, but it does

sound like a good idea to me.  So veterinarian,

social worker.  Have you ever had college students

enter the property under that provision?

A. Often times we do have students

through a -- that may be participating in Police

Foundations program, animal behaviour, something

that would be -- there would be some interest in

animal welfare, and, yes, they may attend.

Generally speaking, when that occurs, we

would advise the property owner that we have a

student who has come with us, they are sitting in

our truck, we would like to bring them on the
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property so that they can observe our actions or

any undertakings that we may be doing today.

Q. And also enter the property?

A. And also enter the property.

Permission is always asked of the homeowner.

Q. Always asked before a student

would enter their home; is that correct?

A. Yes, yeah, or it may be advised

that I would like to introduce you to a student

who is attending with us, are you okay with them

attending for observation purposes?

Q. All right.  I'm going to just

shift again to a slightly different topic, all

right.  So, Inspector Mallory, I'm just going to

provide a little explanation ahead of my question

to understand where I'm coming from.  So under

different sections of the Act there are provisions

that essentially allow an agent or inspector to do

something where they are in the belief -- sorry,

where there's a reasonable belief that the animal

is in distress, which I'm sure you are aware.

And so what I'm going to be asking you

is under these different sections of the

legislation whether or not in practice the

O.S.P.C.A. has a policy to confirm that the animal
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is in fact in distress with a veterinarian, or,

alternatively, whether the policy is to simply

leave that to the individual agent or inspector.

Do you follow what I'm saying?

A. Are you asking that an agent or

inspector must always confirm with a veterinarian

that there is distress?

Q. Well, I don't want to get mixed

up with what they have to do under law.  I want to

deal with basically the policy or the practice of

the S.P.C.A..  Maybe I'll ask the first question

and it might become more clear.

So, for example, when issuing an order,

a compliance order under section 13, is there a

policy or practice that the S.P.C.A. operates

under where essentially the merits of the order

are confirmed by a veterinarian? 

A. That's a pretty broad question,

so are you suggesting every single order be

approved by a veterinarian or the merits of it be

approved?  I'm not quite understanding where you

are coming from.

Q. Well, we could put it that way,

because as I am sure there are times when it may

be checked by a veterinarian, so you can just
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answer yes or no whether it's done every single

time.  Is it done every single time -- is the

merits of an order always checked by a

veterinarian?

A. Well, I would like to expand a

little bit to say that agents and inspectors are

not veterinarians, so when --

Q. Right.

A. -- it comes to certain

situations, part of the order may be to have a

veterinarian check an animal.  It depends on the

situation.  But sometimes, no, it's not necessary

for a veterinarian to attend.  An order may be

written for an individual to provide a doghouse

for a dog.  A veterinarian certainly would not

need to confirm the merits of whether or not that

was necessary.  That would be up to the animal

owner to maybe reach out to their veterinarian to

see -- to educate themselves on what is

appropriate and adequate.

Q. All right.  So what I'm hearing

from you is that there are times when orders will

be issued to an individual and a veterinarian will

not necessarily be involved; is that correct?

A. Correct.
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Q. And that can include general

care, like orders respecting general care, for

example, food, water, grooming, and this sort of

thing?

A. Well, the example I gave was a

good one, that a doghouse, like that wouldn't be

necessary for a veterinarian to confirm the merits

of it, and it could as well be water, it could be

food, if there's no food present.

Q. Grooming?

A. Yes, grooming.

Q. Any others that come to mind

that -- and I don't mean for you to think of every

single one, but just the common ones?

A. Nail trimming, hoof trimming,

cleanliness of the environment, ventilation.

There are a numbers of things.

Q. And all of those would require

consultation with a veterinarian, correct?

A. No.

Q. Okay.  That question was in

respect to the issuance of orders under

section 13.

And how about in determining whether an

order has been complied with, so if we are talking

 1 226

 2

 3

 4

 5

 6

 7

 8

 9

10 227

11

12 228

13

14

15

16

17

18 229

19

20

21 230

22

23

24 231

25

94



54

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

about that type of order, and the O.S.P.C.A felt

that the order had not been complied with, say,

for example, the owner believes it has been

complied with, is it necessary for a vet to get

involved at that point?

A. Not necessarily.  If we are

talking about an environment that is not liveable

for an animal where there is -- that the

environment is bad, then, no, it's not necessary

for a veterinarian to agree that there's been no

compliance and the environment is poor.  Sometimes

we will take a veterinarian, but not always.

Again, it depends on the situation, and we see all

different levels in severity of what environmental

issues might be.

Q. Just to use your example, so when

you say an environment is not liveable, that would

be a determination made by the agent or inspector,

am I correct on that when you say that?

A. Yes.  And as I had alluded to,

sometimes a veterinarian would attend and provide

their opinion, but it's not always necessary.

Q. And, again, I'm just going to

frame this with respect to the provisions of the

O.S.P.C.A. Act that involve obtaining a warrant.
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In order to obtain a warrant -- and I'll just pull

that section up -- is it 12, section 12?

A. Yes.

Q. So when it comes to providing

information to a Justice of the Peace or a

Provincial Judge in order to obtain a warrant, am

I correct that it wouldn't be necessary to have a

veterinarian involved in determining whether or

not the animal is in distress in some situations

at least?

A. Well, again, the Act says that an

agent or inspector -- so, can you clarify, are you

talking about prior to getting a warrant, or

justifying a warrant?

Q. Well, at the point where they go

to obtain a warrant, like the examples we have

just talked about; environment, food, water,

grooming, this sort of thing, again, talking about

the practice of the S.P.C.A., prior to going to

seek a warrant to enter a property, is there any

review by a veterinarian of the determinations of

the S.P.C.A. agent or inspector in concluding that

this warrant is necessary?

A. No, it is not always necessary.

It's important that the agent or inspector before
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they go to a Justice of the Peace have reasonable

grounds to believe that there is an animal in

distress.  And they would also have to -- an agent

would not be able to get a warrant without first

seeking guidance, supervision from an inspector.

So the basis upon getting a warrant is reasonable

grounds, that there is distress.

Q. Right.  But in assessing that,

it's not necessary for the agent or inspector to

consulted with a veterinarian, correct?

MR. SCHWARTZ:  Yes --

THE WITNESS:  I think I've answered

that --

MR. SCHWARTZ:  -- I was going to say

that.  I think that's been asked and

answered, and the answer is correct --

THE WITNESS:  Yes.

MR. SCHWARTZ:  -- correct?

BY MR. ANDREWS: 

Q. Thank you.  I'm going ask you the

same thing again with respect to the same context.

When it comes to seizing an animal under

section 14, if I'm not mistaken --

A. Yes, it is section 14.
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Q. -- it talks about relieving

distress.  Again, seizure of an animal can take

place in some situations without consultation with

a veterinarian; is that correct?

MR. SCHWARTZ:  Just a second, Counsel.

Counsel, I think this is a legal

determination.  I'm looking at it myself

right now, with your question in mind.

I think it's arguable, maybe, maybe not,

maybe wrong, that sub-sections (a) and

(b) are conjunctive as opposed to

disjunctive.  Certainly 14(1)(a) does

require a veterinarian to examine the

animal.  So I'm going to let the

legislation speak for itself.  If it is

disjunctive then you are right, a

veterinarian can be used, but it doesn't

have to be.  If it's conjunctive and you

are wrong, or not you are wrong, but a

veterinarian would have to be used.

BY MR. ANDREWS: 

Q. Sure.  Let me put it a different

way.  In practice, Inspector Mallory, are there

situations where animals are seized without

consulting a veterinarian? 
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MR. SCHWARTZ:  Under --

MR. ANDREWS:  I'm speaking factually, if

there are situations where animals are

seized --

MR. SCHWARTZ:  Not necessarily under

this provision though.  There are other

provisions, for example.

MR. ANDREWS:  Yes.

MR. SCHWARTZ:  Okay, I'll let her answer

the question if she knows the answer.

THE WITNESS:  There are other provisions

and, other circumstances where it would

not be necessary for a veterinarian to

recommend the removal of an animal.  An

example of that would be a situation

where someone is physically abusing an

animal, kicking, punching an animal or

under other law, an animal may be

removed, such as the Dog Animals

Liability Act [sic].

BY MR. ANDREWS: 

Q. I don't know, maybe my question

isn't clear.  So in the same way that we have

orders that are issued involving certain

situations where a vet need not be involved, in
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that same sort of way, I presume that essentially

the same situations again may give rise to the

removal of an animal under section 14 without

consulting a veterinarian --

MR. SCHWARTZ:  So --

BY MR. ANDREWS: 

Q. -- because ultimately the section

talks about for the purpose of relieving the

animal of distress or so provided with food care

or treatment, right --

MR. SCHWARTZ:  I think the witness may

know the legal answer, and it may be

that 14(1) is disjunctive.  It probably

is as I look at it, but I'm not going to

ask her not to answer under section 14,

because I think it's potentially subject

to legal argument.  As you know,

Counsel, as an expert in this area,

there are other provisions of the Act

that also allow for the taking of

animals, including dealing with in 12(6)

dealing with immediate distress.

MR. ANDREWS:  Okay.

MR. SCHWARTZ:  So I'm just going to stop

it here.
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BY MR. ANDREWS: 

Q. All right, that's fine.  I'm

going to ask again a very similar question, but

slightly different.  So once the animal is seized,

and let's take out the factor of the payment of

costs and things for a moment, but the decision to

return the animal to an animal owner, that would

fall under the discretion of the O.S.P.C.A,

correct, or does the O.S.P.C.A have a policy to

involve a vet in that decision?

MR. SCHWARTZ:  Just to clarify, when you

say would be up to the O.S.P.C.A, I mean

I think Ms. Mallory earlier said there's

agents, there's inspectors.  Can we

clarify whom in the O.S.P.C.A would be

doing that, at what level if that's

okay?

BY MR. ANDREWS: 

Q. Sure.  Agents and inspectors,

would it be at their discretion to return the

animal?

A. Yes, it would.  Before an animal

was returned though, they were removed because the

animal is in distress, so the distress would have

to be eliminated, and if there was orders written,

 1

 2 258

 3

 4

 5

 6

 7

 8

 9

10

11 259

12

13

14

15

16

17

18

19 260

20

21

22

23

24

25

101



61

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

then there would have to be compliance.  So

discretion used by the officer sometimes under

consultation with a veterinarian or maybe a senior

officer.

Q. But are they sometimes not

necessarily involving a veterinarian?

A. That is correct.

Q. Okay.  Generally speaking, from a

policy standpoint, Inspector Mallory, where an

animal is seized, and after being seized it's

determined that it is in reasonable health, and

that the circumstances where it came from are not

an issue, but the O.S.P.C.A has incurred costs in

relation to the animal.  Am I correct that it will

not be returned unless the statement of account is

paid by the owner?

A. Generally speaking, there is a

expectation that the cost of care expenses

incurred by the Society be paid prior to the

animals being returned, however, there has also

been situations where animals have been removed

and they have been returned to an individual at no

cost.  As an example, there was a cat that was

removed, because it was seizuring, that the cat

was owned by an elderly woman who lived alone, she
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couldn't afford veterinarian care.  We removed the

cat, took the cat to a veterinarian with the

expectation that the cat would probably not

survive.  However, the cat did survive, and

knowing the situation, we returned the cat at no

cost to the woman.  So it isn't always that we

don't return, but, generally speaking, there is an

expectation of payment.

Q. If an animal is seized, and it's

essentially determined that it probably didn't

need to be seized, there may have been a

reasonable belief, but ultimately it was not the

correct choice to seize the animal.  When costs

are incurred, you require or is there a policy on

requiring that owner to pay the money before the

animal is returned?

MR. SCHWARTZ:  Sorry, you are not

talking here about the power of the

Animal Care Review Board?

MR. ANDREWS:  No.

MR. SCHWARTZ:  You are saying if it

never goes to the Animal Care Review

Board?

MR. ANDREWS:  Yes.  Ultimately the

animal was taken but it was determined
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after it didn't need to be taken --

MR. SCHWARTZ:  So --

MR. ANDREWS:  -- a cost occurred.

MR. SCHWARTZ:  -- that's a hypothetical.

I mean --

MR. ANDREWS:  Yes.

MR. SCHWARTZ:  -- I don't know that that

has ever occurred.  Okay.  Can you

answer that hypothetical?

THE WITNESS:  Um, I can answer that

hypothetical.  And if an agent or an

inspector removed an animal in error,

absolutely that animal would go back

without costs to the owner.

BY MR. ANDREWS: 

Q. Okay, thank you.  Now the next

question I'm going to ask has to do with

section 14(1.1), which is the section that

provides essentially the procedure for applying to

the Justice of the Peace for an order for the

Society to keep an animal?

A. Yes.

Q. If you wish to have a look at

that for a moment, and then let me know when you

are ready, I'll ask the question.
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A. I'm ready for the question.

Q. Okay.  Can you provide me with an

example of when the Society will use this section

for such an order?

A. This particular section is used

very rarely, and, generally speaking, we would

only apply for an order to keep if there were --

the individual was charged and there was a concern

for a repeat commission of the offence.  And or if

the animal may be harmed, if it was returned.  So

an example of that would be an animal who has been

physically abused and has received injury.

Q. Inspector Mallory, it's my

understanding that you -- that the S.P.C.A. seizes

an animal would not return it if there was still a

distressful situation, or had not been corrected?

A. So your question does not relate

to this particular section.

Q. Yeah, I guess I'm just trying

to -- I'm trying to establish when this section

would be used when you consider that you already

stated that you wouldn't return it to a situation

where it would be put into distress anyways.

MR. SCHWARTZ:  Sorry, Counsel, I'm not

sure if you are giving evidence or
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asking a question.

MR. ANDREWS:  Well, I'm just trying to

get clarification or have the witness

expand a little bit, because I'm

confused.  The answers just don't seem

to match up.  Let me try and put it a

different way.

MR. SCHWARTZ:  Sure.

BY MR. ANDREWS: 

Q. Okay, first of all, to the best

of your knowledge, has this section ever been used

to obtain such an order?

MR. SCHWARTZ:  Are we referring here to

the time that Ms. Mallory has been Chief

Inspector?  Because, as you know, the

O.S.P.C.A. goes back many decades.

BY MR. ANDREWS: 

Q. Right.  Although this section I

think has been there since 2008, and I'm really

asking her if she has any knowledge of it ever

being used in any capacity at all?

A. I do have knowledge of it being

used, and as I had indicated, the section of the

Act is very -- is pretty clear on when you would

obtain an order to keep an animal, and as I had
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indicated in my earlier example, that would be a

situation where an individual has been charged, an

animal has been removed because of physical

injury, and there is a concern that there will be

repeat offence occur and the animal will be

subject to further harm.

Q. Okay.

A. You said --

Q. And so it wouldn't be -- so in

practice then this section isn't used -- this

section isn't otherwise used where animals are

seized under 14, section 14 (1)?

A. Not all the time, no.  A great

deal of consideration is given when we are

considering getting an order to keep an animal.

Q. But, again, you only know of one

example of that and you gave that example?

A. Well, I know there are others,

I'm just using that one as an example.

Q. I see, okay.  We can move into a

slightly different area here.  Okay, now just bear

with me a little bit here.  Inspector Mallory,

some investigations that the S.P.C.A. may

undertake can involve covert surveillance of a

suspect; would that be fair to say?
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A. I'm not sure if I'm understanding

your question.

Q. Sure, I'll give you an example.

So it's possible that if there's a location where

maybe a complaint has come in with respect to an

animal, that the S.P.C.A. may be from an adjoining

property, or public property or somewhere where

the O.S.P.C.A is allowed to be, I'm not suggesting

they are doing anything wrong here.  They may

conduct some surveillance of the situation without

the animal owner even knowing about it; would that

be correct?

A. So if I could answer this with so

that it will help with some clarity.  So if we

receive a complaint where there may be a dog in

the back yard that doesn't have a doghouse, we

would not go to the back yard of that house.  You

know, our right of entry is pretty clear, but if

there is a neighbour, and from the neighbour's

property it would be easy to observe a dog out the

back without a doghouse, we may do that, or ask

the neighbour if they have, but to do a covert

surveillance, that is not something that we would

normally undertake.

Q. But you may through the course of
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an investigation observe a situation or a

property, you know, without the owner of the

animal being aware, it's possible?

A. Well, the owner would be aware,

because we would -- we would leave a notice on the

door to suggest that we were there and we had a

concern.

Q. Well, let's say you didn't have a

concern, you just went by the property and you

made some observations.  It's possible that they

might not know that?

MR. SCHWARTZ:  Sorry, Counsel, I'm just

having a bit of difficulty because I'm

not sure I or maybe the witness

understand what you mean by covert.  It

brings up --

BY MR. ANDREWS: 

Q. Secretly or something where the

person wouldn't -- the person who's the subject of

the investigation wouldn't know about it?

A. I --

MR. SCHWARTZ:  So I think the witness

has answered they leave a notice on the

door when they have come by, but I'll

let her -- her question is are there
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instances where the person wouldn't know

they were the subject of an inquiry,

let's call it that; is that right?

MR. ANDREWS:  Sure, sure.

MR. SCHWARTZ:  Okay.

THE WITNESS:  So the Ontario S.P.C.A.

does not do secretive surveillance of a

property.

BY MR. ANDREWS: 

Q. Okay.  Are there times when you

may conduct an investigation and the person who is

the subject of it may not know of every step of

the way?

MR. SCHWARTZ:  How can she know what

someone else knows?

MR. ANDREWS:  I don't think I quite

understand what you are saying, Hart.

MR. SCHWARTZ:  Let me just finish.  For

example, if a note is left on the front

door but the person's child or teenager

comes and takes the note off the door,

the person would never know, but she

cannot know what will happen in the

house.  She can't know what's -- 
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MR. ANDREWS:  I understand what you are

saying.

Q. All right, well, there would be

some situations at least, Inspector Mallory, and

I'm putting this to you to confirm.  There would

be at least some situations where through the

process of an inquiry or investigation a person

may not know of all of the actions that the

O.S.P.C.A has taken.  That may involve going to

the property and it may involve making inquiries

with third parties even.  There are situations

like that, I presume.

MR. SCHWARTZ:  Again, I'm not sure I

understand the relevance of the

question.  I think it goes without

saying that everything the inspector

does is not going to be known to the

target of the investigation, such as

consulting with the veterinarian,

consulting with a senior investigator,

consulting with Ms. Mallory, checking

the manual, checking with the police or

a Crown Attorney.  All of those things

that go on in the background, unless

there are charges and disclosure, may
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not be known.  I think that goes without

saying.

MR. ANDREWS:  Okay, and witnesses too,

just to throw everything into that,

Hart, would that fall into there too, I

presume?

MR. SCHWARTZ:  What, confidential

informants?

MR. ANDREWS:  About anybody for that

matter.  I'm talking about like you did

a good job of listing the things that

I'm thinking about, right.  But, you

know, there could be interviews with

third party witnesses with respect to a

certain person, third situation, that,

again, without charges, they wouldn't be

disclosed to the individual, but say

people --

MR. SCHWARTZ:  I'm going to instruct the

witness not to answer.  If there is

charges, there are Stinchcombe

disclosure obligations that the

O.S.P.C.A., like any prosecutorial

authority would have to reveal its

situation and its files.  If there are
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not charges, what is and isn't available

involve, to my mind, questions of law.

MR. ANDREWS:  Right, but you had said,

Hart, and I'm really kind of putting it

to you at this point rather than the

witness --

MR. SCHWARTZ:  Yes.

MR. ANDREWS:  -- that it goes without

saying that the consultation with the

veterinarian, and the consultations

that -- the other parts of the

investigation that may take place, you

said it would go without saying that the

subject to the investigation aren't

going to know all of those things unless

they are charged, and then it would come

out through disclosure.

MR. SCHWARTZ:  And even then it may not.

There may be privileged discussions with

counsel or with the Crown, and those

would be not disclosed.  

MR. ANDREWS:  They could.  And I'm just

saying added in there would be possibly

interviews that may have taken place

with third parties, like witnesses.  I
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think we are talking about the same

thing.  I'm just asking you, Hart, to

agree with that, or that it would fall

into there as well?  I think it's

plainly obvious, but I just wanted to

make sure I understand you correctly.

MR. SCHWARTZ:  Could we go off the

record for a second.

MR. ANDREWS:  Sure.

--- Off the record --- 

--- Upon resuming  --- 

MR. SCHWARTZ:  I don't want to speak for

the organization in terms of what their

practices are, so I'll let Ms. Mallory

answer whether there's any policy when

charges aren't laid in terms of sharing

information or not with a person who

might have been a target in the past.

BY MR. ANDREWS: 

Q. Okay, thank you.

A. It kind of complicated that a

little bit.

MR. SCHWARTZ:  She's thinking about the

answer.
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BY MR. ANDREWS: 

Q. All right.

A. So if there are no charges laid,

and the Ontario S.P.C.A. is conducting an

investigation, then, yes, there may be interviews

with other witnesses, with police, and

veterinarians, and we would not always -- we would

not disclose that information to the accused if

there was no charges.  It would not be necessary.

Q. Okay.  So in that sort of

situation, what do you do with all of that

information?  Essentially what do you with that

file of information?

A. Sorry, just a moment.

--- cell phone interruption --- 

MR. SCHWARTZ:  What do you do with that

information where no charges are laid?

Is that fair to say, Counsel?

BY MR. ANDREWS: 

Q. That's fair to say that way, yes.

A. That information would be stored

on a secure server for a period of two years, and

then it's destroyed.

Q. And, Inspector Mallory, the

subject of an investigation wouldn't be --
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wouldn't have any -- the subject of investigation

like that, a person who may have been subject to

investigation where you have kept that file, no

charges were laid, he wouldn't be -- he or she

wouldn't be entitled to access to that file; would

that be fair to say?

MR. SCHWARTZ:  Don't answer that.

Entitlement is a question of law, and

she's not here to opine on legal

matters.

--- Refusal No. 4 --- 

BY MR. ANDREWS: 

Q. If requested by an individual to

have their file, would you give it to them?

MR. SCHWARTZ:  Again, don't answer it.

There may be litigation privilege,

solicitor client privilege,

confidentiality, informant privilege.

There may be a number of legal reasons

why information couldn't be provided.

Again, it would be contrary to law and I

don't want her to speculate on the

operation of a law.

--- Refusal No. 5 --- 
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BY MR. ANDREWS: 

Q. Does the O.S.P.C.A. have any

organizational policy on sharing that information?

MR. SCHWARTZ:  By "that information,"

you mean all of the information I've

just described, including privileged

information?

BY MR. ANDREWS: 

Q. By that I mean the information

that would otherwise be in a disclosure package

had there been charges.

A. No, I do not believe there is a

policy to that.

Q. All right.  And, Hart, would you

allow me to ask her if the O.S.P.C.A. would

provide that information to a person if it was

requested?  And by that I mean the contents of

disclosure package of the charges.

MR. SCHWARTZ:  Again, I think it's

speculative.  I don't know that anyone

has ever asked, but the witness has

answered that they don't have a policy

in place, perhaps they would create one

in that situation.

  But, sure, ask the question
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and I just think it may be speculative.

BY MR. ANDREWS: 

Q. Well, let's put this a different

way.  To the best of your knowledge, has that

information ever been provided to somebody upon

request?

MR. SCHWARTZ:  Well, that assumes there

has been a request.

MR. ANDREWS:  Yes.

MR. SCHWARTZ:  So why don't we break it

down.  Can we ask first if there's ever

been a request?

MR. ANDREWS:  Certainly.

THE WITNESS:  We will often get a

request from someone who is being

investigated for the name of the

informant.

BY MR. ANDREWS: 

Q. Okay.  Has anyone essentially

asked for their investigation file?

A. I think that if I answered that I

would just be making an assumption.  As I say,

generally, the request is for the name of the

informant.

Q. Okay.  All right, to the best of
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your knowledge and your experience, has a person's

investigative file ever been provided to them on

request?

MR. SCHWARTZ:  Again, speculative.  It

assumes there's been a request and the

witness has just said she can't answer

that as I understand it.

BY MR. ANDREWS: 

Q. She's also indicated that it

sounds like people had asked for information from

their file --

MR. SCHWARTZ:  They have asked for the

name of the confidential informant,

which obviously as a matter of law could

not be shared.

BY MR. ANDREWS: 

Q. How about this --

MR. SCHWARTZ:  Sorry --

BY MR. ANDREWS: 

Q. -- has a person's investigative

file ever been provided to a person?  There's no

assumptions there.

A. No, it has not, and it just came

to memory.  I do recall a situation where we were

investigating an individual, there was no charges
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laid, however, there was a landlord tenant

dispute, and that individual asked us for a copy

of their file so that they could use it in court.

And our response to them was if they required that

information, then they would need to have the

officer subpoenaed to court and they would bring

that information with them.

Q. Okay.  All right, and with that

one example, I think your answer was no to the

file being provided to somebody?

MR. SCHWARTZ:  Well, no, the answer was

the answer.  That it would be provided

on subpoena as one example.

BY MR. ANDREWS: 

Q. Okay.  So that would be the only

way?

MR. SCHWARTZ:  Again, we are into

speculative territory.  I mean the

witness can't recall any other --

MR. ANDREWS:  It's very factual, Hart.

I'm asking if a file has ever been

provided to a person.  She said that

there's a situation where it was asked

for and they said they would only

provide it through a subpoena --
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MR. SCHWARTZ:  Right.

MR. ANDREWS:  -- and bring it to trial.

So I'm asking is that it, is that the

only situation where it's ever been

done?

MR. SCHWARTZ:  But you also asked if

there was a policy in place and the

witness said there wasn't one.  I'm just

a little bit concerned.  There may be

other instances.  It sounds like the

Society hasn't come up with an internal

policy, an internal Freedom of

Information policy if you want to call

it that.  And so I don't want

speculating on situations that haven't

yet arisen.

BY MR. ANDREWS: 

Q. I'm not asking for speculation.

I'm asking for her answer to the best of her

knowledge, if there was ever a situation where the

person's file has been given to the person?

MR. SCHWARTZ:  Who hasn't been charged?

BY MR. ANDREWS: 

Q. Who hasn't been charged.  Just

factually to the best of her knowledge.  I think
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she said, no, and then she gave that example, but

I want to confirm that.

A. The answer is no.

Q. Okay, thank you.  All right, so

one of the parts of the O.S.P.C.A. you had

identified earlier is a rescue and relief

department?

A. Yes.

Q. So now there are other rescue

organizations in the Province; that's correct?

A. Yes, there are.

Q. Now would it be fair to say the

O.S.P.C.A. is the largest animal rescue

organization in the Province?

A. I would say that we are one of

the larger.  There are facilities that do a lot of

rescue work.  I have no idea what their numbers

are.  So to say that we were the largest, I cannot

confirm, but I can -- you know, I think I can

safely say we are one of the larger.

Q. And if I was to say province

wide, if you included the whole province in all of

your rescue facilities all across the Province and

if you don't know, that's fine, would you say that

you are the largest or would you still just say
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you are the one of the largest?

A. I did answer to say that we were

one of the larger.

Q. Okay.  Now some of these other

rescue organizations have been investigated by the

O.S.P.C.A.; is that correct?

A. There have been rescue

organizations that have been investigated by the

Ontario S.P.C.A, yes, that would be correct.

Q. And orders have been issued to

those organizations by the O.S.P.C.A?

A. That is correct.

Q. And by that, I mean compliance

orders under section 13?

A. Yes.

Q. And charges have been laid

against those types of organizations; would that

be correct?

A. Yes, that is correct.

Q. And sometimes convictions?

A. Yes, that would be correct.

Q. And can you just describe for me

how the O.S.P.C.A. polices its own rescue

operations?

A. How we police our own?  So could
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you elaborate a little bit more?

Q. Well, let's say somebody made a

complaint against your own rescue operations, how

would you proceed?

A. Well, that would be looked into

internally first to determine if there was a

concern, and if there was, it would be addressed

appropriately.

MR. SCHWARTZ:  You're welcome to look at

your affidavit which deals with this in

some detail.

THE WITNESS:  It would also be helpful.

You are talking about policing the

organization.  Are you talking about the

organization as a whole, or are you

talking about a complaint against an

officer?

BY MR. ANDREWS: 

Q. I'm talking about a complaint

against part of your rescue and relief part of the

organization.

A. I think I answered that question

then.

Q. Yes.  When you say it would be

looked at internally first, how would you -- can
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you just elaborate on that a little bit?

A. Well, all concerns are taken

seriously, so a person would be identified to look

into the matter, they may bring in a outside party

to look into the matter, and check out the

situation thoroughly to make sure that there were

no problems.  And if there were, to address them

appropriately.

Some of our facilities are also

inspected by OMAFRA, because in some of our

facilities, we have pound contracts.  So they

would be inspected by OMAFRA.

MR. SCHWARTZ:  And OMAFRA is the Ontario

Ministry --

THE WITNESS:  Ontario Ministry of

Agriculture and Food.  And it would be

specific to the areas in which pound

animals were kept.

BY MR. ANDREWS: 

Q. And to the best of your

knowledge, have you ever had a situation where a

situation has been investigated and the

individuals operating the rescue and relief

facility or looking after the animals were in

conflict in terms of whether there's a problem or

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13 372

14

15 373

16

17

18

19

20 374

21

22

23

24

25

125



85

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

not?

A. So can you clarify if you are

talking about an outside -- another facility or

are you talking about our organization?

Q. Your organization.  So when you

are working at this internally as you described

it --

A. Yes.

Q. -- to the best of your knowledge,

is there ever a situation where in looking at it

internally you have got an agent or inspector or

investigator feels there's a problem but the

personnel in charge of the rescue relief facility

or looking after the animals disagrees with that

inspector or agent or investigator in terms of

whether or not there's a problem?

A. There is certainly a chain of

command within the organization, so it would be

addressed appropriately through the chain of

command within the organization.

Q. So essentially a person -- the

person that's more senior would have the final

say; would that be fair to say?

A. Yes, that would be the case, and

or it may be determined to bring a third party
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individual in.

Q. Okay.  I'm just going to move

into a slightly different area again.  So now the

O.S.P.C.A., as an organization, I'm talking about

describing now its full form, it's correct to say

that the O.S.P.C.A sets out its own mission?

A. Yes, the organization has its own

mission.

Q. And its set it out itself,

determined that internally?

MR. SCHWARTZ:  I'm a little bit

concerned about the broad scope of the

word "mission".  In the Act itself sets

out obligations and it even has a

objects clause, so I don't think it's

fair to say, for example, that the

O.S.P.C.A. could decide that its mission

was to run an amusement park or a

bakery.  It's obviously confined to some

extent by its legislative obligations.

BY MR. ANDREWS: 

Q. Sure.  Let me narrow it down a

bit here for you.  If you want to go to the record

at page 34, this is actually in Mr. Bogaerts'

affidavit.

 1

 2 378

 3

 4

 5

 6

 7

 8

 9 379

10

11 380

12

13

14

15

16

17

18

19

20

21

22 381

23

24

25

127



87

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

MR. SCHWARTZ:  I've got it here.

THE WITNESS:  Okay.

BY MR. ANDREWS: 

Q. What I'm speaking about

specifically is page 39.  And I'm sure you can see

it's just a printout from the O.S.P.C.A's website

and it lists "Our mission, our vision, our goal?"

A. Yes.

Q. "Animal welfare philosophy of the

O.S.P.C.A."  So when I speak about mission, I'm

reallying referring to this, what's stated there

in that document.  And my question is did the

O.S.P.C.A establish that mission itself as an

organization?

A. The organization as a whole,

which includes senior management, board of

directors, staff, chief executive officer would

partake in developing this messaging.

Q. Yes.  And the same would be said

for the vision, correct?

A. That is correct.

Q. And the goals of the O.S.P.C.A as

they are stated?

A. These are things that are

reviewed on a regular basis, you know, through a
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strategic plan, and so they are openly discussed

with the Ontario S.P.C.A. as a whole, as I had

indicated through board members, through senior

management, through our chief executive officer.

Q. Okay.  And the same would be said

for -- we have referred to policies at various

points so far through the cross-examination.  Same

would be said for O.S.P.C.A policies of various

sorts?

MR. SCHWARTZ:  Sorry, what do you mean

by same would be said, that they are

developed internally?

BY MR. ANDREWS: 

Q. Yes, by the same components of

the organization that she's already described with

respect to goals and missions, et cetera.

A. Okay, so I'm not clear, because

you said goals.  So the same as the goals and the

mission, but --

Q. Okay.  Well, you had mentioned

that you have the board, you have got senior

management, you described a number of parts of the

organization, the administrative parts of the

organization --

A. Right, yes.
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Q. -- executives and whatnot.

Anyways you described them for mission,

on how you developed the mission, how you

developed the goals --

A. Right.

Q. -- and I'm asking you if it's the

same, same essentially same process, same

contributors that establish the policies?

A. No.  To develop the policies that

would not necessarily be the case.  Depending on

the development of the policy, we may actually

utilize expertise from individuals who are not

employed by the Ontario S.P.C.A.  So we would

just -- we would do a lot of background research

prior to any policies being developed.  So, yes,

there would be an internal component, however,

there may also be advice, guidance given from a

third party.

Q. But I mean ultimately the

process, who is involved, that sort of thing is

determined internally, even though you may use

outside parties?

A. Are you talking about policy now?

Q. Yes.

A. The policy would be finalized
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internally, but, again, it's developed through a

very broad piece of research before those policies

are implemented, and it would depend on what it's

related to; if it's related to a human resources,

if it's related to shelter, health and wellness,

if it's related to investigations.

Q. But ultimately the plan that

would be put into place in order to develop this

policy -- this is what I'm trying to ask -- 

A. I think I already answered

that --

Q. -- those are the decisions that

the O.S.P.C.A makes for itself independently,

correct?

MR. SCHWARTZ:  Counsel, I think the

question has been asked and answered.  I

don't think you are going to get any

more blood from the stone.  The witness

has made it very clear that policy is

developed both internally and with

external assistance, and I assume that

would include sometimes even lawyers.

BY MR. ANDREWS: 

Q. Right.  Okay, but ultimately

those things we have just described, mission,
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goals, policies, vision, these all operated

independently from the provincial government;

would that be correct?

A. Yes, they would act independently

of the Ontario Government.

Q. Thank you.  Can you describe to

me the appointment process of the Chief Inspector?

A. The appointment process, so could

you elaborate on that?  Are you just simply asking

who appoints the Chief Inspector or the process

for which a person may become the Chief Inspector?

I'm not really clear on your question.

Q. Sure.  Let's start with who

appoints the Chief Inspector?

A. The Chief Executive Officer will

appoint the Chief Inspector.

Q. When they appointed you, what

process did they go through to the best of your

knowledge, like what factors did they consider to

the best of your knowledge?

A. I was first put into an acting

position, because there was a gap in that

position, however, there was an open competition

for the Chief Inspector role, there was a series

of interviews, and I was fortunate enough to be
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appointed into that role.

Q. The investigations policies and

procedures manual that you included in your

affidavit at Tab D --

A. Yes.

Q. -- is it fair to sort of

characterize that as the agent and inspector

training manual, or one of?

A. Yes, it is utilized for training.

Q. And I think -- I can't recall if

I asked this already, I think I may have asked it

in relation to just one part of it, but this

manual, this is not a public document, it's not

made available to the public; is that correct?

MR. SCHWARTZ:  That's been asked and

answered.

BY MR. ANDREWS: 

Q. I thought so, okay.  I think you

said it was not made available to the public.

MR. SCHWARTZ:  Sorry, you want

confirmation, that's correct, that was

the answer.

BY MR. ANDREWS: 

Q. That's correct, thank you.  I'm

going to take you to -- we are going to look at
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Mr. Bogaerts' affidavit here.  Tab 5(b), which

starts at page 45, are we there.

MR. SCHWARTZ:  Yes.

THE WITNESS:  Yes, we are there.  I'm

just reviewing it.

BY MR. ANDREWS: 

Q. Okay.  And I just want, Inspector

Mallory, if you could just have a look at that and

so that you can identify whether you recognize it.

A. Yes, I do recognize that.

Q. Okay.  Now, as I understand it, I

would ask you to confirm for me, this used to be

part of the agent and -- O.S.P.C.A agent and

inspector training manual; is that correct?

A. Yes, that is correct.  It has

since been removed.

Q. Yes, that's also my

understanding.  When was it removed?

A. I believe it was removed after

changes to legislation in 2009 this section was

removed, and then every officer was required to go

through a review of the updated training manual.

Q. Right.  And it was removed after

the legislative changes in 2009, but I would like

to narrow this down a little bit, and maybe this
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can help refresh your memory a little bit, because

it's my understanding, Inspector Mallory, from a

previous cross-examination, that it was removed in

2011 when the training manual was updated.  Would

that be more accurate?

A. It may have been 2011.  I know

that we started reviewing the training manual in

2010, and the completion of that may have

finalized in 2011.

Q. You say it may have, but I think

since your position is what it is, I think you

probably remember that it was 2011.  Can you think

about that for a moment and answer?

A. It would be 2010 -- 2011.  I

honestly cannot remember the exact date that it

was removed.

Q. All right, that's fine.

A. I know that we --

Q. Sorry, go ahead.

MR. SCHWARTZ:  Sorry.

THE WITNESS:  We started the review of

the training manual when I became Chief

Inspector, and that was 2010.

BY MR. ANDREWS: 

Q. Okay --
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MR. SCHWARTZ:  Counsel --

BY MR. ANDREWS: 

Q. -- so it was some time after

that --

MR. SCHWARTZ:  -- I may have missed it,

but were you referring to previous

testimony this witness has given and

putting a prior statement to her, or is

it just from your memory?

MR. ANDREWS:  Well, that's my memory of

a prior statement made.

MR. SCHWARTZ:  Okay, I don't think much

turns on this, whether it's 2010 or

2011, but if you do have a prior

statement, you should put it to the

witness.

MR. ANDREWS:  I don't have it handy, and

for my purposes, the answer is

sufficient.

MR. SCHWARTZ:  Thank you.

BY MR. ANDREWS: 

Q. Okay, now these animal welfare

position statements, and have you had a chance to

look through all of the pages in that?  I just

want confirmation that you have had a look at all
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of these pages and that this does fairly represent

a true copy of these animal welfare position

statements?

MR. SCHWARTZ:  Have you had a chance to

look through these?

THE WITNESS:  I have, and these

represent old, outdated position

statements of the Ontario S.P.C.A.

BY MR. ANDREWS: 

Q. Okay.  But at some point, these

were the -- would it be fair to say these were the

philosophical positions of the O.S.P.C.A,

organization as a whole?

A. My answer is the same.  These are

old, outdated position statements of the Ontario

S.P.C.A.

Q. But at the time these were in the

investigator -- agent and investigator training

manual, investigators and agents were trained in

accordance with these position statements, that

would be correct?

MR. SCHWARTZ:  Don't answer.  Counsel,

we are dealing with the constitutional

validity of the Act as it is today, and

while I am having trouble understanding
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the relevance of the position that the

O.S.P.C.A. may have taken in 2002, or

indeed at any point in the past, to the

validity of it today, I think the

witness has answered the question.  This

is a prior statement.  Justice Johnson's

ruling makes it clear that we are

dealing with the validity of the Act,

not the conduct of the O.S.P.C.A., and

so I'm not going to permit the witness

to go further on this, so it's a refusal

to that question.

--- Refusal No. 6 --- 

MR. ANDREWS:  That's fine.  The only

thing I have to say to that on the

record is we did go through a fairly

comprehensive vetting of the relevancy

of documents that were included in the

records, in the applicant's record, and

a lot of things were struck out, and

this was not struck out, so I would take

from that that the Court is interested

in it, and that's why I'm asking

questions, in order to provide the Court

with more information --
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MR. SCHWARTZ:  Fair enough.

MR. ANDREWS:  -- about this document.

MR. SCHWARTZ:  Counsel, I should

indicate that we are going to need to

take a break at 3:15.

MR. ANDREWS:  Okay.

MR. SCHWARTZ:  I must make a phone call

on another file, and we could come back

if you don't mind at 3:25 or 3:30.

MR. ANDREWS:  That's fine.  It might

take us a little past 4:00 o'clock as

long as you are okay with that.

MR. SCHWARTZ:  As long as the court

reporter is okay.

MR. ANDREWS:  Is that okay? 

COURT REPORTER:  That's fine.  

MR. ANDREWS:  If you want to take that

break now then.

MR. SCHWARTZ:  Would this be a good

time?

MR. ANDREWS:  I have a few more

questions.  My clock says 3:15.

MR. SCHWARTZ:  We have two more minutes.

MR. ANDREWS:  Well, let's take the break

now then.
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MR. SCHWARTZ:  Okay.

--- Whereupon recess commenced --- 

--- Upon resuming --- 

BY MR. ANDREWS: 

Q. We were talking -- we were

discussing that document, the animal welfare

position statements --

A. Yes.

Q. -- that's at Tab 5(b) of the

record.

A. Yes.

Q. Now you have mentioned that these

were outdated philosophies of the organization?  

MR. SCHWARTZ:  I think that's been asked

and answered.

BY MR. ANDREWS: 

Q. Well, I just want her to confirm

that I'm stating something correct here, just as I

lead into my question.

A. I stated that these were old and

outdated position statements.

Q. Yes, of the O.S.P.C.A?

A. Yes.

Q. Yes.  Now do these types of -- do

philosophical questions such as these, you know,
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on the appropriateness of the factory farming and

rodeos and these sorts of things, are these types

of philosophies still discussed from time to time

by the board or executive?

MR. SCHWARTZ:  Sorry, we haven't

accomplished that Ms. Mallory is on the

board.

BY MR. ANDREWS: 

Q. Well, I would expect that she

would be privy to know that these topics are still

discussed.  If she's not, she can say so.

A. Well, I don't attend all board

meetings, so I honestly can't say whether they are

discussed or not.  Specifically to these position

statements, I don't recall that they have been

referenced in a number of years.

Q. But similar things such as the --

again we'll use the Marineland example.  There was

a lot of public statements from the O.S.P.C.A

about the care of orcas in captivity, so these

types of things still come up and are still

discussed by the O.S.P.C.A organization; am I

correct?

A. Could you like show me where the

O.S.P.C.A has discussed orcas in captivity.
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Q. Well, there were media releases,

media statements made at the time when the

Marineland was under investigation; do you recall

that?

A. I recall lots of media

statements.  I would like to be able to see one to

reference it to -- I don't want to speculate on

what was stated in those media releases.

Q. All right.  Do you recall the

O.S.P.C.A. making statements about the

appropriateness of orcas in captivity?  Do you

remember that?  If you don't that's fine --

A. I do not remember us making a

statement on that.

Q. Okay.  Are you aware of the

O.S.P.C.A lobbying the provincial government for

changes to the Act in order to cover orcas and the

care of orcas in captivity?

MR. SCHWARTZ:  I think if there's been

confidential discussions with the

Province, that there may be issues of

public-interest immunity, but in terms

of any public discussions, I'll allow

the witness to answer.
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MR. ANDREWS:  So you said you would not

allow?

MR. SCHWARTZ:  I won't allow her to

answer if there's been any private

discussions that would involve the

Minister, for example, that might

involve public-interest immunity, but if

there's been anything public, I'll allow

the witness to answer.

BY MR. ANDREWS: 

Q. Okay.

A. The members of the Ontario

S.P.C.A., which included myself, and another

senior officer were on a committee to discuss the

keeping of orcas and marine mammals.  We at no

time lobbied the government for change in that

respect, but we were part of a committee that had

other members on it from other associations.

Q. Okay, so you told me what you

didn't do.  Can you tell me what contributions you

did make to these discussions?

A. It was just answer some questions

about scientific information that was put forth in

respect to the care of marine mammals.

Q. All right.  And was the

 1 466

 2

 3 467

 4

 5

 6

 7

 8

 9

10

11 468

12

13

14

15

16

17

18

19 469

20

21

22

23

24

25 470

143



103

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

organization involved in the changes to the

O.S.P.C.A. Act with respect to orcas?

A. Only as I had indicated.

Q. And are there other examples

since you have been Chief Inspector of similar

consultation with the Ontario Government in terms

of changes in the law?

A. I have not had any other

conversations with respect to changes in the law.

I can't speak to other members of the

organization.

Q. Okay.  Sorry, I'm jumping around

just a little bit here.  We had talked about

policies and stuff that are made internally

before.  As I understand it, the O.S.P.C.A. over

the years have made decisions to equip their

agents and inspectors with different types of

equipment.  As I understand it, they are of the

sort of personal protection type of equipment, and

an example of this would be like the flak jackets

that are worn by the officers.  Am I correct that

the decision to wear this equipment is an internal

decision of the O.S.P.C.A?

A. Yes, in respect of the personal

protective equipment, yes, it was a decision of
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the Ontario S.P.C.A. to provide that equipment

after consultation with other individuals who had

some expertise in personal safety as well as

workmen's safety, workplace safety.

Q. And those other individuals, are

you able to elaborate on that?

A. I'm not sure what sort of

elaboration you are looking for.

Q. Well, can you just say who they

were?

A. It was prior to me becoming Chief

Inspector, so the names of those individuals, I

don't know who they are.

Q. Were they merely consultants or

did they belong to an organization?

A. That I cannot say.  I only know

that there was input from experts in personal

safety as well as workplace safety, in discussions

of a willingness.  I...

Q. All right.  The same process and

decisions were made to equip the agents and

inspectors with -- what's the appropriate word for

like the billy sticks?  What's the proper word for

that?

A. They are referred to as batons.
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Q. Batons.  Is that correct?

A. Yes.  Again, through consultation

with other experts.

Q. And pepper spray?

A. Same thing, it was done at the

same time.  Pepper spray, batons and body armour

were issued at the same time.

Q. Anything else that I'm missing?

A. I don't believe so.

Q. And at the same time, were they

also considering firearms?

A. Not to my knowledge.

Q. All right.  The zoo registry that

you discuss in your affidavit --

A. Yes.

Q. So that zoo registry program, as

you describe it, I just ask for confirmation when

somebody registers their zoo with the O.S.P.C.A,

it includes providing the O.S.P.C.A with

disclosure of what would otherwise be private

information of the zoo; is that fair to say?

A. What we generally look for is I

can't say whether it's private to that particular

zoo or not.  The information that we are looking

to obtain is an inventory of animals, a species of
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animals, if they have a breeding program, if they

have a euthanasia policy, if they have an exit

plan for their animals should they decide to get

out of a business, do they have a veterinarian,

and those are the sorts -- that's the sort of

information that we are looking for to be part of

the registry, which is voluntary.  There is no --

they are not made -- it's not made mandatory for

them to be part of the registry.

Q. I describe it as private

information, but ultimately that information, what

you just described, that would be information that

the O.S.P.C.A wouldn't otherwise be privy to;

that's fair to say, correct?

A. No, we ask for that information.

Q. Yes, you ask for it and otherwise

you wouldn't be privy to it, is what I'm asking?

A. Correct.

Q. Okay.  Now you indicated that I

can't remember if it was actually in your

affidavit or if it's the letter that's attached to

the record, that those zoos that do not register

though would be subject to greater scrutiny than

those that do register.  Is that in fact --

A. No, it's not greater scrutiny.
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An inspection is conducted equally at every

facility.  The only advantage that somebody might

have if they voluntarily become part of the

registry is that we would -- we would have an

announced visit and an unannounced visit, whereas

people who were not part of the registry, it's two

unannounced visits.

Q. I see.  Okay, now you also have

these MOUs, memorandum of understandings with

livestock groups?

A. That is correct.

Q. And as I understand it, when

investigating an animal owner that is a member of

one of these livestock groups, you have some

agreement with the livestock group on how you will

proceed with the investigation; is that fair to

say?

A. They vary a little bit

differently between one organization or another,

but, yes, we have developed processes, if you

will, for doing an investigation on an industry

that is part of that particular agency that we

have an agreement with.

Q. All right.  And how would you

conduct an investigation differently if you had
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one of these agreements in place and it's in

effect essentially because of you're investigating

a member of one of these groups?

A. So generally what we do is if we

get a complaint about a particular commodity that

we have an MOU with, we would reach out to the

commodity, we would ask for someone from that

industry to attend along with us.  They would

attend on the property and we would -- the Ontario

S.P.C.A. would do the investigation, but the

commodity would be there too as a resource to both

us and possibly to the property owner.

Q. And what, if anything, do you --

like there's sort of an exchange here where you do

things in a certain way.  Do you receive anything

like aside from -- or is it assistance from them

essentially what you get out of these deals?  

I guess what I'm asking for is what does

the O.S.P.C.A get out of these deals or what is

the advantage to the O.S.P.C.A?

A. Well, I think there's an

advantage on both sides.  The Ontario S.P.C.A. has

been able to have a much more open dialogue with a

number of these commodity groups, and those groups

we do cross training, we can share information, as
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well as those commodity groups and those members

that may attend on the property have a greater

understanding of what the Ontario S.P.C.A. does.

So I think it's mutually beneficial for

all these agreements, and I also think it's

beneficial to the person who we may be

investigating to know that they have somebody in

attendance that understands the industry, and can

either support them or educate them, whatever the

case may be.

Q. Do you receive any information

from the livestock groups about the individual

that you are investigating?

A. Generally, I'm not sure what you

are referring to as information.  We will often

times -- the Ontario S.P.C.A. will get a complaint

about a commodity, we will check with the

commodity agency to determine whether or not they

are a member or licensed under that particular

commodity, and we ask if they can attend with us.

We don't ask any other information than that other

than are they a member of that, so that is

essentially the information that we would get from

them.

Q. Okay.  Just to be clear, like any
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information that the commodity group might have on

file, whether they are in compliance with the Milk

Act, or do you have access to any of those

agreements?

A. No, that information is not

shared.

Q. And I'm just going to ask, and

you can refuse if you wish, could we have an

undertaking to provide a copy of the MOUs that you

have with those livestock groups?

MR. SCHWARTZ:  So, Counsel, can we go

off the record for a moment?

MR. ANDREWS:  Sure.

-- discussion off the record -- 

-- upon resuming -- 

MR. SCHWARTZ:  With respect to the

request to provide copies of the

memorandums of understanding with

various farm organizations, which off

the record we have noted are referred to

at paragraph 7 of Mr. Bogaerts'

affidavit, pages 33 and 34 of the

record, and at Exhibit D, beginning at

page 59 of the record, the respondent

will take those requests under
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advisement and will make inquiries with

counsel for the O.S.P.C.A. and the

O.S.P.C.A. before confirming whether the

undertaking will be granted or rejected.

--- Under Advisement No. 1 --- 

BY MR. ANDREWS: 

Q. Okay, thank you.

All right, Inspector Mallory, I want to

talk to you now about the training of your agents

and inspectors that you reference in your

affidavit.

A. Yes.

Q. And can you just -- you have

covered it to some degree here in your affidavit.

Can you just give me an overview of this, you

know, and, as I understand it, this is your

initiative, is it not?

A. Well, certainly training has over

the course of a number of years has enhanced and

certainly, as Chief Inspector, there was changes

that I made to the training program in

consultation with others, so I'm happy to go --

I'm not sure whether you want me to go through

what was changed or what is implemented now.

Q. Well, tell me about how it was,
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because as you mentioned, I think you mentioned

that everything was essentially overhauled between

2010 and 2011.  So if you could start with just

telling me how it was before in terms of the

amount of time and what was involved in the

training before then, and what it is now, I would

appreciate that.

MR. SCHWARTZ:  Counsel, can you help me

with the relevance?

MR. ANDREWS:  Well, it's in her

affidavit.  Ultimately we are looking

for an overview of the organization and

how they operate, and she's gone to

great lengths in her affidavit to

describe the training of the agents and

inspectors.  With it being in her

affidavit, I think these are fair

questions just on that basis alone.  It

seems to me it's in there for relevancy

of the AG.

MR. SCHWARTZ:  Certainly it's one of the

duties of the Chief Inspector, so I'll

permit her to answer.

THE WITNESS:  So training has certainly

evolved over the years to what we have
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now is a 16-week program, there's four

weeks of on-line, and then there is four

weeks of in class, and then there are as

one week of inspector training -- sorry,

of livestock training and equine

training as well as one thing that I had

implemented was for a new recruit to

actually do ride-along training, and

they had to -- it was made mandatory

that they completed those hours of

mandatory training.  The guideline here

is set at four weeks, however, that is

really dependent upon the officer who

supervises them as well as the officer

who is mentoring them to determine

whether or not they have a clear

understanding of the role that they will

be doing.  So in some instances, it

might be longer than that.  Part of that

ride-along was that they also spent one

week dealing with livestock, and

understanding properly the requirements

for livestock, and that was conducted in

a number of different ways.

I can go through essentially
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the training consists of some

competencies, investigative techniques,

principles of investigations, clearly

understanding the Ontario S.P.C.A. Act,

what the officers authority was within

that Act, understanding the standards of

care and what was required, rights of

entry, to ensure they understood the

Charter, would review case studies.  The

training also went through all of the

paperwork that was required to ensure

that they understood how to properly

prepare documents, having an ability to

understanding and recognizing disease as

well as distress, and knowing what to do

if they didn't have a clear observation

of what that looked like.  Touched a

little bit on illegal dog fighting,

bestiality, and of course animal

handling.  There's a section on personal

safety, first-aid training, and then a

lot of our training has also focussed on

leadership, because what we are looking

for in new recruits is individuals who

can carry themselves very professionally

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

155



115

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

and can be mentors for other down in the

future, so there is, you know, a lot of

training spent on that.  And, again,

that's when we are looking for people to

become recruits is that they have a

background in policing, and or have

similar education, animal care, and

ideally both, but who are mature

individuals who could potentially be the

leaders for the future.  

They are throughout the

testing process, the recruits are

required to write and do oral exams and

they must pass those exams with an

80 percent mark, and failing that, then

they don't -- they are not appointed as

an agent, and they would only be able to

reapply for that position the next

calendar year.  Have I answered that --

BY MR. ANDREWS: 

Q. Okay.

A. -- sufficiently?

Q. Yes, I think so.  This curriculum

that you just described, this is something that

has been determined internally with the S.P.C.A.?
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A. Not entirely internally.  We have

instructors who participate in this training.  We

utilize a retired RCMP officer, who is also a --

was a professor at Algonquin College in the Police

Foundations program, has years and years of

experience dealing with investigations, he helped

put the training program together.  As well as we

have an OPP officer who assists with the training

on the personal safety aspect of things, and we

have a certified Red Cross instructor who does the

Red Cross, and when we are doing livestock and

equine training we utilize the University of

Guelph, and the Animal Sciences Department put

together the program for livestock and equine.

So certainly there is a lot of

expertise, external expertise who has assisted in

pulling this program together.

Q. Okay.  What I was actually trying

to get at is in terms of designing the curriculum,

establishing the number of weeks and that sort of

thing, this plan was developed internally by the

S.P.C.A., correct?

MR. SCHWARTZ:  I'm not sure I understand

what you mean by internally.  The

witness has just answered that they had
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consultation with a number of external

persons, so I think the question has

been answered unless you want to reframe

it.

BY MR. ANDREWS: 

Q. The decision to -- the decisions

to have the curriculum like this, ultimately

implementing this is a decision of the O.S.P.C.A.

organization, correct?

MR. SCHWARTZ:  Before the witness

answers, my concern is that that the

affidavit addresses this, and anyways,

I'll deal with it in reply if I have to.

Go ahead.

THE WITNESS:  Do you want me to answer?

MR. SCHWARTZ:  Yes.

THE WITNESS:  So the Chief Inspector of

the Ontario S.P.C.A. would make the

final decision of what the curriculum

looks like, and that is based on opinion

from others.  Also looked at the

recruitment training for policing, their

recruitment training is also 16 weeks,

but takes in many pieces of legislation,

and ours is essentially dealing with a

 1

 2

 3

 4

 5

 6 509

 7

 8

 9

10 510

11

12

13

14

15 511

16 512

17 513

18

19

20

21

22

23

24

25

158



118

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

very few pieces of legislation.  So this

curriculum was put together and

finalized based on what was determined

to be the need for -- to be able to

ensure that we had agents who had a

clear understanding of what it was that

they were supposed to do once they were

in the field.

And those officers would be

under strict supervision for a minimum

of six months even after they were

appointed to ensure that they were doing

the job appropriately.

BY MR. ANDREWS: 

Q. Okay.  And before the overhaul in

2010, can you just tell me like how many weeks of

training did an agent receive?

A. Prior to that, it's changed over

the years, it's gone from two days to one week, to

two weeks, to three weeks, to four weeks.  It

just -- it has evolved over the years.

Q. All right.  How long ago was it

two days, for example?

A. Twenty years ago.

Q. Then just before the changes in
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2010, 2011, can you tell me what it was?

A. I believe it was four weeks, so

it was -- it was once we received actually funding

from the government, and I can't recall what year

that was, I was not Chief Inspector nor was I

senior inspector.  We received funding from the

government.  We implemented a week-long training.

From there, it went to four weeks training.  Just

prior to becoming Chief Inspector, we had

implemented the on-line portion of the training,

and then becoming Chief Inspector we added a

couple of extra weeks of in-classroom training,

and of course the four weeks after of mentoring by

a seasoned officer doing ride-alongs, and --

Q. So --

A. -- in addition, we have also

added a year -- a week of equine training.

Q. So, again, just trying to get my

timelines a little bit.  Around 2008 -- 2009,

there was -- am I right that the agent training

was four weeks of on-line training?

A. Yes, there was four weeks.  It

was essentially 40 hours of on-line, and they were

given four weeks to complete it, and then there

was four weeks of classroom time, and one week of
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ride-alongs.

Q. Sorry, eight in total, plus a

week of ride-along?

A. Yes.

Q. Okay.  And before you mentioned

four weeks for the agents.  Was that by

correspondence, do you remember?

A. No, there would be classroom

time.

Q. But a total of four weeks --

A. Yes.

Q. -- at one point?

A. Yes.

Q. All right.  In your affidavit,

you talk about the investigator and agent conduct

reviews?

A. Yes.

Q. And you have included Article 15

of the -- I think it's Tab L of your affidavit.

It's Article 15 of O.S.P.C.A. By-Law No. 12.

A. I didn't have L.

MR. SCHWARTZ:  Okay.  It seems to be on

page 802.

THE WITNESS:  Okay, I have it in front

of me.
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BY MR. ANDREWS: 

Q. Right.  So these by-laws, I think

at the very end, it has the year -- there's

actually no date on it, but it appears that they

were passed in 2016.  Do you know if that's right?

MR. SCHWARTZ:  The very last page has --

THE WITNESS:  I'm just looking to see

which by-law it is.

MR. SCHWARTZ:  Was this passed in 2016?

THE WITNESS:  Oh, this is number 12.

MR. SCHWARTZ:  We are just going to go

off the record for a second.

MR. ANDREWS:  No problem.

--- Off the record --- 

--- Upon resuming  --- 

MR. SCHWARTZ:  Some time in December of

2016 By-Law No. 15 was passed by the

Board of the O.S.P.C.A.

THE WITNESS:  By-law 12.

MR. ANDREWS:  I think it's By-law 12 --

MR. SCHWARTZ:  By-law 12, sorry, thank

you.

MR. ANDREWS:  -- I think it's

Article 15.  Just point of clarity, for

the record, you said By-Law No. 15.
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MR. SCHWARTZ:  Yes, my mistake.

By-law 12.  In fact, it was --

MR. ANDREWS:  You said -- sorry?

MR. SHILLER:  November 21, 2016. 

MR. SCHWARTZ:  I'm sorry, I have been

corrected, November 21, 2016, is the

date that it was passed.

MR. ANDREWS:  More precise, there you

go.

Q. Inspector Mallory, was this the

first time that there was a section in the by-laws

on appointments, suspensions and cancellations,

Article 15?

A. Previous by-laws would have

sections similar to this.

Q. They did have a similar section?

A. Yes.

Q. Okay.  Because we had included in

our -- well, in Mr. Bogaerts' affidavit I think

By-Law No. 9, and it wasn't in there.  Do you know

when this kind of section entered into the

O.S.P.C.A.'s by-laws?

A. So By-Law No. 9 indicated that

the board actually had the authority to appoint

and revoke agent inspector status, and they would
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have the authority to approve those

recommendations.  When the O.S.P.C.A. Act changed

in 2009, it gave the Chief Inspector the authority

to do that.  So this may have changed

significantly as a result of that.

MR. SCHWARTZ:  Counsel, I'm looking at

page 134 of the record, which is

By-Law No. 9, and it does seem to be

very similar to page 802 of the record,

which is By-Law No. 12, and then it was

Article 14, now it's Article 15, but

from my brief review, they seem to be,

if not substantially similar, they may

even be the same.

MR. ANDREWS:  Okay, could I go off the

record for a second.

-- discussion off the record -- 

-- upon resuming -- 

BY MR. ANDREWS: 

Q. Yes, I'll just withdraw my last

questions about Article 15 of the by-laws, I'm

going to move on.

Okay, my next questions, and

Mr. Schwartz, if you want to, there's going to be

a legal component to this, so it may be better for
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you to put the AG's position on the record rather

than having Inspector Mallory answer, if that's

okay with you.

MR. SCHWARTZ:  Let's hear the question.

BY MR. ANDREWS: 

Q. All right.  I was going to ask,

and, again, so we have made assertions in our

materials that certain legislation does not apply

to the O.S.P.C.A. so I was going to ask for

confirmation on the record, and really this would

may be better served coming from counsel for the

Attorney General rather than the witness, is

whether the Police Services Act applies in any way

to the O.S.P.C.A?

MR. SCHWARTZ:  In any way, yes.  The

O.S.P.C.A allows, as we heard, for an

inspector to be accompanied by another

person.  The other person could be an

Ontario Provincial Police officer, or a

municipal police officer, and their

conduct would be covered by the Police

Services Act.

BY MR. ANDREWS: 

Q. All right.  And any other way?

MR. SCHWARTZ:  I'll take that under
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advisement.

--- Under Advisement No. 2 --- 

BY MR. ANDREWS: 

Q. Okay.  And the same question with

respect to the Ombudsman Act.  Does the O.S.P.C.A.

in any way fall under the jurisdiction of the

Ombudsman Act?

MR. SCHWARTZ:  I think it's a legal

question that can be determined by

looking at that Act, but if you would

like our legal position on that, I'll

take it under advisement.

MR. ANDREWS:  Okay, thank you.

--- Under Advisement No. 3 --- 

MR. ANDREWS:  I'll ask for the same

counsel for the Freedom of Information

and Privacy Act?

MR. SCHWARTZ:  The Freedom of

Information and Protection of Privacy

Act, subject to my clarifying it later,

it's my understanding that it applies to

the Government of Ontario, and would not

apply to the Ontario Society for

Prevention of Cruelty to Animals.

Similarly the Municipal Freedom of
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Information and Protection of Privacy

Act, MFIPPA, would not apply to the

Ontario Society for Prevention of

Cruelty to Animals.

There may be other privacy

legislation like PIPEDA, dealing with

certain electronic information that's

federal legislation that may apply to

many entities.  I don't know whether it

would apply to the O.S.P.C.A.  There's

the Personal Health Information

Protection of Privacy Act, I don't know

if that would apply to the O.S.P.C.A,

so --

MR. ANDREWS:  Sorry, would or it

wouldn't?

MR. SCHWARTZ:  I don't know.

MR. ANDREWS:  Okay.  And the Broader

Public Sector Accountability Act, that's

a new one.  Do you want to take that

that one under advisement?

MR. SCHWARTZ:  I don't know enough about

that statute, but we can provide you

with -- well, yes, let me take it under

advisement, so I can look at it.
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--- Under Advisement No. 4 --- 

MR. ANDREWS:  Okay, and there was

Bill 8, the Public Sector and MPP

Accountability and Transparency Act

changed a number of different pieces of

legislation.  Would you be able to look

at that one as well?

MR. SCHWARTZ:  Is the bill now a law?

MR. ANDREWS:  Yes.  Well, yes, it did a

number of things.  It changed a number

of legislation, including the Ombudsman

Act, and I believe it established the

Broader Public Sector Accountability

Act, or at least it made fundamental

changes to it.

MR. SCHWARTZ:  If the Act has been

proclaimed into force and is now

operable, we can look at that and take

it under advisement.

MR. ANDREWS:  Thank you.

--- Under Advisement No. 5 --- 

BY MR. ANDREWS: 

Q. And that question is now directed

to Inspector Mallory again.  And, again, this is

just to the best of your knowledge.  First of all,
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I mentioned Bill 8, the Public Sector and MPP

Accountability Transparency Act, Inspector

Mallory, are you familiar with that law?

A. I am not.

Q. Okay.  Well, I was going to ask

you if you knew of any consultation with the

O.S.P.C.A between it and the government, but since

you are not familiar with it, I presume you can't

answer that.

All right, Inspector Mallory, again this

one may end up going to Hart as well, but to the

best of your knowledge, you are very familiar with

the O.S.P.C.A Act, and how it essentially governs

the S.P.C.A.'s mandate, especially from an

investigation standpoint.  Is there any other

legislation that would regulate or direct the

actions and policy or procedures or conduct of the

S.P.C.A.?

MR. SCHWARTZ:  It seems to be a legal

question, Counsel.  Why don't we take it

under advisement.

--- Under Advisement No. 6 --- 

BY MR. ANDREWS: 

Q. That's fine.  To the best of your

knowledge, Inspector Mallory, had the O.S.P.C.A
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ever had any consultation with Ontario's

Ombudsman's office about complaints received by

the Ombudsman about the O.S.P.C.A?

A. Not that I'm aware of.

Q. To the best of your knowledge,

has the provincial government ever approached the

O.S.P.C.A or had consultation with the O.S.P.C.A

about legislative changes that would bring it

under the jurisdiction of the Police Services Act?

A. Not that I'm aware of.

Q. How about bringing it under the

jurisdiction of the Ombudsman Act?

A. Not that I'm aware of.

Q. How about the Freedom of

Information and Protection of Privacy Act?

A. The only conversation that I

recall in regards to the Information Act --

Freedom of Information -- was whether or not that

would apply to the Ontario S.P.C.A.  That's the

only conversation that I recall.

Q. Okay.  And can you tell me what

that conversation was about more specifically?

MR. SCHWARTZ:  Well, if it was with a

lawyer, it would be privileged and

should not be shared, so I just would
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warn the witness before answering.

THE WITNESS:  It was more of a

conversation, and it was just as I said,

earlier, my earlier statement.

BY MR. ANDREWS: 

Q. So you had a conversation with an

official or a person with the Ontario Provincial

Government?

A. A bureaucrat regarding whether or

not the Freedom of Information Act would apply to

the Ontario S.P.C.A., and it was just that, a

conversation.

Q. Do you recall, was there -- were

they asking you to -- were questions being asked

of you in this conversation?

A. As I said, I think I've answered

it.  It was merely a conversation.  There was no

conclusion to it.  There was no answers.  It was

just a conversation.

Q. Okay, very well then.  And then

lastly, the same question as I asked with those

other pieces of legislation, have they ever

approached you or consulted with you to best of

your knowledge, consulted with the O.S.P.C.A about

being included under the jurisdiction of the
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Broader Public Sector Accountability Act?

A. Not that I'm aware of.

Q. Okay.  All right, I'm going to

switch to a different area now.  You are familiar,

Inspector Mallory, I presume with sections 11.1(1)

of the O.S.P.C.A Act, which is the one with

respect to standards of care?

A. Yes.

Q. Provided standards of care, and

also 11.2(1), which is causing animal to be in

distress?

A. Yes.

Q. And 11.2(2), permitting an animal

to be in distress?

A. Yes.

Q. And can you just describe to me

from a training standpoint when agencies and

inspectors are being trained, what is the

difference between these provisions?

MR. SCHWARTZ:  Counsel, I'm worried

about legal advice being disclosed, and

I think these provisions are subject to

interpretation by the Animal Care Review

Board, the courts.  I don't know that

it's this witness' role to interpret
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them and explain the differences.

That's a question of law, so it's a

refusal.

--- Refusal No. 7--- 

MR. ANDREWS:  I hear you, but I guess

what I'm trying to get at here is the --

okay, let's maybe put it another way.

MR. SCHWARTZ:  Please do.

BY MR. ANDREWS: 

Q. In your experience, I am going to

put a statement to you and ask you to confirm it,

if you can, or correct it.  

In your experience, very frequently --

when a person hasn't, for example, provided a

certain level of care to an animal, and charges

are essentially then levied against the person,

there will be charges under 11.1 and also 11.2 for

what is essentially the same thing; would that be

a correct way to describe your experience?

MR. SCHWARTZ:  So I'm going to ask the

witness not to answer.  I mean obviously

there's legal arguments.  There's the

Kienapple principle that may or may not

apply a judge could rule it arises out

of the exact same subject matter and

 1

 2

 3

 4

 5 589

 6

 7

 8 590

 9

10 591

11

12

13 592

14

15

16

17

18

19

20 593

21

22

23

24

25

173



133

                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

stay one or the other of those charges.

I'm not sure what any of this has to do

with the relevancy of the Act, how it's

enforced by the inspectors or what

charges are laid, so I'm going to say

that's a refusal.

--- Refusal No. 8 --- 

BY MR. ANDREWS: 

Q. Okay.  It's relevant, Counsel, to

our position on the criminal law issue, and that's

where it's relevant.  We see the 11.1 -- just to

be perfectly blunt with you -- 11.1, we see that

as being something that would be in the purview of

provincial legislation, but 11.2 would be -- would

not be, and what I would like to do here is try to

have the Chief Inspector, who does oversee the

training of her inspectors and is involved with

essentially leading them and knowing what the

differences are, because ultimately they are

responsible for providing these charges when they

feel it's appropriate.  What is the difference?

MR. SCHWARTZ:  So your question presumes

that the person is always charged under

both 11.1 and one of 11.2(1) or (2) and

I'm not sure that's been established.
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MR. ANDREWS:  Right.  And so what I'm

trying to establish here, and trying to

have Inspector Mallory provide some

guidance to the court on what is the

difference between them --

MR. SCHWARTZ:  It's a legal question.

MR. ANDREWS:  -- from their perspective.

MR. SCHWARTZ:  It's a legal question for

which there is a refusal.

--- Refusal No. 9 ---  

BY MR. ANDREWS: 

Q. Would you allow any question that

would be related to how they are trained to levy

one charge versus the other?

MR. SCHWARTZ:  I'm struggling to see its

relevance.

MR. ANDREWS:  Well, I already explained

it.

MR. SCHWARTZ:  So is the question what's

the difference between an animal in

distress and what's the difference

between that and not complying with the

standards of care?

MR. ANDREWS:  Essentially, yes.

MR. SCHWARTZ:  All right, if the witness
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is comfortable --

BY MR. ANDREWS: 

Q. Since you characterize that as a

legal question though, I'm putting it to the

witness as how are they trained in terms of

determining the difference?

MR. SCHWARTZ:  Again, I don't see the

relevance.  Let's say they are trained

wrong, let's say the training is later

found by a court to be based on

distinctions that aren't legally viable.

I don't know how that relates.  It's up

to the court to determine what the

difference is between these provisions.

It's not how they are applied, and I

think that's consistent with Justice

Johnson's ruling.  But in order for us

not to bicker back and forth, I'll just

see if the witness would like to weigh

in and explain the difference between

distress and standards of care, if

that's okay.

BY MR. ANDREWS: 

Q. Sure.

A. It's a hard question to answer in
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that there are so many different circumstances

which something like this may or may not apply, so

it's very difficult to answer the question I think

the way that you want -- you would like it to be

answered.

Q. Okay, that's fine, I can move on.

All right, now we are practically at the

end here.  What I would like to do, unless I can

just sort of get a -- I better do it one at a

time.  I'm going to go through the exhibits that

were provided from -- that were included in

Mr. Bogaerts' affidavit, and when we get to one

that appears to be something that comes from the

O.S.P.C.A., my question was specifically going to

be for the witness to confirm whether or not it's

a true copy of an O.S.P.C.A. document?

MR. SCHWARTZ:  If this is your last

question, can we take that under

advisement and we can do it just as well

as you and respond?

MR. ANDREWS:  Yes.  Yes, absolutely.  We

can do that any way you wish as long as

we receive something that can form part

of the record, just to confirm it,

because obviously Mr. Bogaerts putting
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these on the records versus someone who

is actually with the S.P.C.A. is less

preferrable.

MR. SCHWARTZ:  So let us take that under

advisement, and those would be exhibits

from I think it's just one of

Mr. Bogaerts' affidavits, I don't know

if they are any in the smaller

affidavit, but we will review those that

purport to come from the O.S.P.C.A. and

advise you as to whether in fact they

are true copies of documents from the

O.S.P.C.A., okay.

MR. ANDREWS:  Yes.

--- Undertaking No. 1 --- 

MR. ANDREWS:  And, Mr. Schwartz, I just

noticed that in the second affidavit of

Mr. Bogaerts there's a sessional paper

from the Ontario Government.  That

obviously just try to save a little bit

of time, since we are on the same topic,

when I examine Ms. Kool, I'll be asking

for the same thing when it comes to

anything that appears to be a Government

of Ontario document, so if we could -- I
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could just get the same undertaking

under advisement, then I can have that

dealt with, and we don't have to cover

this with Ms. Kool.

MR. SCHWARTZ:  That's at page 529 of the

record?

MR. ANDREWS:  That's right.

MR. SCHWARTZ:  Okay, we'll know that's

coming.

MR. ANDREWS:  Sorry, I missed that.

MR. SCHWARTZ:  Yes, that's fine, thank

you.  We know that is coming, that

request is coming.  We will consider

that, thank you.

MR. ANDREWS:  Okay, so consider it the

same way, so I don't have to cover it

again with Ms. Kool?

MR. SCHWARTZ:  I hope to have an answer

for you by the time you cross-examine

her.

--- Undertaking No. 2 --- 

MR. ANDREWS:  Okay, that's fine too

then.  Okay, well, that's it then.

That's all for me.

MR. SCHWARTZ:  I'll be very brief.
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RE-EXAMINATION BY MR. SCHWARTZ:   

Q. Ms. Mallory, you stated in answer

to a question regarding the curriculum and whether

it was internally created that you also received

funding from the provincial government; do you

recall that?

A. Yes, I do.

Q. And so with respect to this

question, can you clarify the connection, if any,

between funding from the provincial government and

training?

A. The funding that -- prior to

receiving the funding in 2012 -- 2013, the funding

that we received was specific for training.  So

initially, there was a hundred thousand, and then

it was increased to $500,000, and it was

designated for training only.

Q. And is this what you refer to on

page 723 of the record, which is the transfer

payment agreement, I guess it's called, with the

Province?

A. The transfer payment, this was

part of the agreement for the $5.5 million --

Q. Yes.

A. -- which included a designation
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of money to be used specifically for training and

to designate a deputy chief who was responsible

for facilitating the training.

Q. And it refers at page 723 to a

Schedule F, and is that the contents of the

training that the Province requested?  Let me just

turn it up.

A. This was -- this particular

document was provided to the provincial government

as a report for the spending of the portion of

money that was allocated towards training.

Q. And this schedule is a schedule

to the transfer payment agreement?

A. Yes.

Q. When you talked about

commodities --

A. Yes.

Q. -- you were talking about the

MOUs.  

A. Yes. 

Q. I didn't know what that meant.

A. So I would be referring to the

dairy industry, the beef industry, pork industry,

chicken industry, those would be considered

commodities.
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Q. Okay.  So is this by the

industry, do you mean like an industry

association?

A. Yes, so we have -- yes, there are

several different -- there's Beef Farmers of

Ontario, Dairy Farmers of Ontario, Ontario Chicken

Farmers, and those are an association that people

would belong to.  Some have regulatory authority,

like the Dairy Farmers of Ontario, they have the

Milk Act that dairy farmers would have to follow,

that is more predominantly regulates the safe

handling of milk products.

Q. And you were asked about the zoo

registry.

A. Yes.

Q. And I'm looking here at page 724

of the transfer payment agreement.  Is this

something as well that came out of the transfer

payment agreement?

A. That is correct.

Q. So when Mr. Andrews asked you if

policies and programs are created independently of

the government, can you clarify what role the

transfer payment agreements have?

A. So with the transfer payments,
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the Ontario S.P.C.A. is obligated to do certain

requirements as per that agreement and we are to

report on those.  And part of that is how the

training is rolled out and implemented and what

the curriculum looks like.

Q. And similarly the zoo and

aquarium registry would have been a policy that

was created flowing from the transfer payment

agreement?

A. Yes, that is correct.

Q. You mentioned the chain of

command?

A. Yes.

Q. Who is at the top of the chain of

command?

A. Sorry, are you referring to the

organization as a whole or the investigations

department?

Q. Investigations.

A. That would be the Chief

Inspector.

Q. Yourself?

A. That would be me, yes.

Q. Okay.  Now you were asked about

before an animal is returned, whether there was --
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returned -- an animal that had been seized is

returned, Mr. Andrews asked you whether there

would be consultation, and you indicated there

could be consultation with a veterinarian or a

senior officer, and Mr. Andrews then asked you not

necessarily a veterinarian; do you recall that?

A. Yes, I do.

Q. And you agreed but would it --

would there be necessarily consultation with a

senior officer?

A. In most cases, yes, an agent

would speak to an inspector about the situation,

whether or not compliance had been met, whether or

not cost of care had been provided.  So there is

always ongoing communications between an agent and

an inspector.

Q. Is an inspector the same thing as

a senior officer?

A. An agent and inspector have the

same authorities, however, an inspector has more

of a mentoring supervisory position.  There are

people who are more seasoned, are more

knowledgable, have more experience.

Q. So let me understand this chain

of command that you are the top of --
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A. Yes.

Q. -- because when you answered

before, senior officer --

A. Yes.

Q. -- I'm trying to understand is

that different from an inspector or is that the

same as an inspector or is that some inspectors?

A. That would be some inspectors.

So I'm happy to clarify the rank.  Starts out as

agent.  And agent would report to an inspector.

We have regional inspectors, and then the

inspector would report to the regional inspector.

And then every region of the Province, north

south, east, central and west, we would have a

senior inspector.  And so those regionals would

report to the senior.  Seniors would report to a

deputy chief.  We have two deputy chiefs.  One is

responsible for training and the other one is for

operations, and then they would report to me.

Q. So when Mr. Andrews was asking

you about returning an animal seized or obtaining

a warrant, and asking you if that's something that

the agent decides on, what role, if any, would the

people up the chain have in those two examples?

A. Prior to an animal being removed
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or a warrant being obtained, they must receive

guidance, consultation from an inspector.

Q. And an inspector --

A. Is an individual who has more

training, more years in the field --

Q. Sorry, I'm just trying to

understand does it go up the chain beyond an

inspector or is it just an inspector?

A. Depending on the situation, it

may go beyond the inspector.  It may go to a

regional inspector, a senior inspector or we may

have -- there's been a number of occasions where

we'll even have a meeting or a conference call

that would involve all of those, including myself,

depending on the situation and the severity of the

situation.

Q. Finally you were asked -- two

finally's sorry.  You were asked whether

charitable donations go towards the investigations

department.  Do you remember that?

A. Yes, I do.

Q. You said they do?

A. Yes.

Q. Is that the only department they

go to?
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A. Oh, gosh, no.  There are several

different departments that it would go.  As I had

indicated earlier, in my statements, we have

rescue and relief services, we have sheltering

services.  Often times animals that we care for

are strayed or injured and they need veterinarian

care, so it would go to provide veterinarian care

for those animals.  Education is really important,

so there is a certain amount of those proceeds

that would go to educating the public as well as

our donors and our members.

Q. Okay.  Those are my questions in

reply.  Thank you very much.  So, Kurtis, could we

go off the record now?

MR. ANDREWS:  Sure.  I think we are

done.

MR. SCHWARTZ:  We are done.

--- Whereupon cross-examination concluded 

at 4:48 p.m. ---   
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                 BARRETT GUNN COURT REPORTERS

Mallory - cr-ex (Andrews)

That the foregoing proceedings were  

taken before me at the time and place therein set  

forth, at which time the witness was put under 

oath by me; 

That the testimony of the witness and  

all objections made at the time of the examination 

were recorded stenographically by me and were 

thereafter transcribed; 

That the foregoing is a true and  

correct transcript of my shorthand notes so taken. 

 

Dated this 25th day of September, 

2017. 

 

___________________________________ 

PER: ANGELA GUNN, CSR 

CHARTERED SHORTHAND REPORTER 
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October 10, 2017 

VIA EMAIL 

 

Kurtis R. Andrews  

Counsel for the Applicant  

P.O.  Box 12032 Main P.O.  

Ottawa, ON, K1S 3MA 

 

Dear Mr. Andrews: 

 

RE:  Response to Matters Taken Under Advisement in Mallory Cross-

Examination in Ontario ats Bogaerts     

   

 

I am writing in response to your request for undertakings raised during the cross-examination of 

Connie Mallory by video conference on September 7
th

, 2017.  

 

At pages 125 to 128 of the Transcript of Ms. Mallory's cross-examination, you requested that I 

confirm whether the following legislation applies to the Ontario Society for the Prevention of 

Cruelty to Animals: the Freedom of Information and Protection of Privacy Act (FIPPA), the 

Ombudsman Act, the Police Services Act, and the Broader Public Sector Accountability Act.  I 

agreed to take these matters under advisement.  I can now advise as follows. 

 

Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31 

 

FIPPA applies to certain institutions including ministries of the government of Ontario and 

designated agencies, boards, or commissions. The OSPCA is not part of the Ministry, nor are 

they a designated agency, board, or commission. Accordingly, the OSPCA is not itself directly 

subject to FIPPA.  However, to the extent that the OSPCA enters into Memorandums of 

Understanding or agreements, or even engages in the exchange of correspondence with the 

provincial or a municipal government, or with a designated agency, board or commission, those 

documents may well be subject to FIPPA, depending on the particular circumsances. 

  

Ombudsman Act, R.S.O. 1990, c. O.6 

 

The Ombudsman Act applies to specific enumerated entities.  The OSPCA is not such an entity. 

To the extent that an enumerated entity may have dealings with the OSPCA, such as the Ministry 
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of Community Safety and Correctional Services, that conduct of the enumerated agency may 

come under the purview of the Ombudsman.   

 

Police Services Act, R.S.O. 1990, c. P.15 

 

While the Police Services Act does not apply to the OSPCA directly, investigators may ask 

Police Officers to accompany its inspectors or agents to assist in carrying out their duties. The 

Police Services Act necessarily applies to those officers, and hence will govern certain 

operations.  

 

Broader Public Sector Accountability Act, 2010, S.O. 2010, c. 25 

 

This Act applies to designated broader public sector organizations and publicly funded 

organizations. Pursuant to subsection 1(1)(g), publicly funded organizations that receive public 

funds of ten million dollars or more are considered designated broader public sector 

organizations.  

 

Transfer Payment Agreements falls within the definition of public funds outlined in the Act. If 

there were other public funds that brought the total OSPCA funding for a given year to the 

benchmark of ten million dollars, it would be subject to the Act.  As you are aware, based on the 

cross-examinations to date, the amount of provincial funding is currently below that benchmark. 

 

In addition, at the cross-examination of Ms. Mallory you requested undertakings at pages 111 

and 135 of the transcript for copies of the Memorandums of Understanding between the OSPCA 

and various farm organizations (p. 111) and regarding whether the exhibits attached to Mr. 

Bogaerts affidavits are true copies of OSPCA documents (p. 135).  To date, I have not yet 

received these materials or this confirmation from the OSPCA.  I will keep you advised and, if I 

still do not  have an answer within a reasonable time, ask you to treat these requests as refusals. 

 

 

Sincerely, 

 

 

Hart Schwartz 

 

Hart Schwartz 

General Counsel  
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Téléphone:   (416) 326-4456 
Télécopieur: (416) 326-4015 
 
 
 

 
 
 

September 19, 2017         VIA EMAIL 
 
Kurtis R. Andrews  
Counsel for the Applicant  
P.O. Box 12032 Main P.O.  
Ottawa, ON, K1S 3MA 

 
Dear Mr. Andrews: 
 
RE:  Undertaking to Make Best Efforts to Confirm Exhibit B to the Affidavit of 

Jeffrey Boegarts is a True Copy   
   
 
I am writing in response to your request for undertaking solicited during the cross-examination 
of Lisa Kool by video conference on September 10th, 2017. You requested that I confirm that 
“Sessional Paper No. P-53,” included in the record as Exhibit B to Mr. Boegarts’ affidavit, is a 
true copy of a government document.  
 
I confirm that the document is a true copy of a Sessional Paper tabled on March 21, 2013 in the 
2nd session of the 40th Provincial Parliament. The document was filed  in response to a petition 
calling for greater government action to ban puppy mills. Specifically, the petition asks the 
Government of Ontario to consider implementing a criminal law to prohibit puppy mills and to 
strictly enforce it.   
 
The Ministry does not send copies of Sessional Papers to any other party, however, involved 
MPPs may have distributed copies to their constituents. This could explain how a member of the 
public would come to possess a copy.  
 
The original document is held at the Ministry of Community Safety and Correctional Services. 
Please find enclosed a copy of that document as well as the petition to which it responds.  In our 
view, both should be included in the Record in answer to the Undertaking.  
 
Sincerely, 
 
Hart Schwartz 
 
Hart Schwartz 
General Counsel  
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