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September 14, 2015

Ministry of Community Safety and Correctional Services
25 Grosvenor Street

18™ Floor

Toronto, Ontario

M7A 1Y6

*VIA ONLINE SUBMISSION
Dear Minister Naqvi:

RE: Proposed standards of care for marine mammals under the Ontario Society for the
Prevention of Cruelty to Animals Act

As Minister of Community Safety and Correctional Services, you are proposing
amendments to the Standards of Care regulation under the Ontario Society for the
Prevention of Cruelty to Animals Act (OSPCA Act). The proposed amendments introduce
new standards and record keeping requirements in relation to the keeping of marine
mammals in captivity.

Animal Justice Canada Legislative Fund (“Animal Justice”) is a national non-profit
organization dedicated to advocating for the humane treatment of animals. Animal Justice
is Canada’s only animal law-focused organization, comprised of lawyers and others with
expertise in animal law issues. As such, we are well-positioned to provide input to your
Ministry regarding the proposed amendments.

It is our position that the proposed standards of care for marine mammals are vague, not
comprehensive, not founded in science, and will not be effective in ensuring the well-
being of marine mammals, which is the stated goal of the regulatory amendments.

Our concerns and recommendations are grouped into several main categories.

1. Only qualified veterinarians must be allowed to care for marine mammals.

There is repeated reference to a “veterinarian™ in the proposed amendments, including in
Sections 7,9, and 12. However, there is no requirement that such a veterinarian under the
regulation be qualified to care for or have any special expertise in the care and treatment
of marine mammals.

Animal Justice Canada Legislative Fund
5700-100 King Street West, Toronto, Ontario M5X 1C7
info@animaljustice.ca



Page 2 of 4

The use of the term “veterinarian” should be modified to ensure such a veterinarian has
quantifiable specialized expertise in the care of marine mammals. The field of veterinary
medicine is broad and diverse. Marine mammals in captivity are relatively rare, and there
are very few veterinarians with experience caring for marine mammals. To ensure the
best possible. care for captive marine mammals in Ontario, a veterinarian qualified in
caring for these complex creatures is absolutely essential.

2. Remove vague, ill-defined terms such as ‘“‘sufficient” and “adequate”, replacing
them with clear, specific standards.

The proposed amendments are peppered with vague, undefined terms including but not
limited to “sufficient”, “adequate”, “regular”, and “takes into account”.

It is bad practice to draft a statute using vague, undefined terms like the ones listed above
as they do not provide sufficient guidance to individuals who wish to comply with the
law, to law enforcement, prosecutors, and members of the public who are statutorily
required or wish to enforce the law, or to judges who are asked to apply the law.

It is already a rare occurrence for law enforcement to inspect and/or take compliance
action against marine mammal facilities in Ontario. If enforcement agencies are not
provided with clear, measurable standards against which to measure the conduct of those
who keep marine mammals, it is unlikely they will be encouraged to vigorously inspect
and enforce the law.

Animal Justice recommends replacing all vague, undefined terms with clear, defined,
measurable standards.

3. Veterinary records and other documents regarding marine mammal captivity
and care must be made public.

The welfare of marine mammals is an issue of deep public concern to all Ontarians.
Currently, transparency around animal welfare concerns is sorely lacking. For example,
the allegations of mistreatment of animals at Marineland made public in the summer of
2012 were of grave concern, yet the public was not provided with timely and detailed
information respecting inspections and follow-up enforcement action.

All veterinary records, necropsy reports, inspection records. Animal Welfare Committee
documents, and other information pertaining to each individual marine mammal kept in
Ontario should be submitted to the government and then made available to the public.
Greater transparency will help ensure accountability and public confidence.

4. Social enrichment requirements must be strengthened.

As written, the social enrichments requirements under the proposed amendments are
weak because many of the requirements are qualified with vague, undefined modifiers
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(see #2). For instance, the daily training, social enrichment, and play requirements fail to
specify an amount of time required for these activities. A daily opportunity to play for a
mere few moments would be virtually meaningless and would not even begin to address
the complex social, stimulation, and recreational needs of marine mammals.

In addition, the requirement that there be three enrichment objects per enclosure does not
appear to increase as the number of animals in an enclosure increases. This means that a
large number of animals could be confined with a small number of enrichment objects.
This must be clarified.

There should be a further requirement that environmental enrichment objects provided
must be changed on a regular basis to prevent marine mammals from becoming
habituated to and bored with the objects.

5. Include space requirements for marine mammals.

One of the most important factors for ensuring the wellbeing of a marine mammal is
space. In the wild, many marine mammals are wide-ranging, deep-diving animals,
subsisting in large social groups that range vast distances in search of food.

The proposed amendments do not set out any standards related to the amount of space a
marine mammal must have. In our view, this is an absolutely critical component of any
regime designed to ensure the welfare marine mammals. The regulation must be amended
to include science-based, species-specific space requirements for marine mammals in
captivity that apply to each individual animal, and to groups of animals, including pool
width and depth.

Finally, we note that the provisions related to the environmental considerations for
marine mammals are again marked by vague, undefined language. For example, the
requirement in Section 15(3) that sunlight be the primary source of light for a marine
mammal enclosure “where possible” leave it open to a zoo or aquarium to claim that it is
not possible to provide a marine mammal with sunlight because it is financially expensive
to do so. This seems arbitrary and unfair to marine mammals.

6. Enhanced enforcement capacity is critical.

You my recall that Animal Justice made an oral presentation before the Standing
Committee on Social Policy regarding Bill 80, which amended the OSPCA Act and
Animals in Research Act. At the time, we underscored several gaps in Bill 80. Of
particular concern to us is the need for vigorous enforcement of the OSPCA Act, which
includes the enforcement of the new marine mammals regulations. In our view,
complaint-based enforcement of animal care standards is inappropriate for zoos and
aquariums, as much of the animals’ lives take place out of public view. Absent a
whistleblowing employee, the public and authorities are largely kept in the dark
respecting animal welfare issues and violations of provincial law at captive animal
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facilities. We recommended that the OSPCA be required to conduct regular, vigorous,
unannounced inspections of captive animal facilities, with the assistance of veterinarians
and personnel with solid expertise in marine mammal welfare.

Our concern continues to be highly relevant in light of the standards you propose.
Without vigorous, randomized inspections, the proposed new standards will be difficult
to enforce and their effect may be minimal.

A further concern is that even in the face of flagrant non-compliance with the proposed
new standards, your Ministry is still left with little recourse to address violations, apart
from prosecution, which, at present, is infrequently pursued. Before the Social Policy
Committee, Animal Justice underscored the absolutely critical need for Ontario to create
a licensing regime for zoos and aquariums. This would provide you with a further option
to address non-compliance with standards, as your Ministry would have the legal
authority to revoke the license of a non-compliant zoo or aquarium. As it stands now, you
have few, if any, legal options to address a zoo or aquarium that chooses to disregard
your standards. In our view, any attempt to protect marine mammals in captivity must be
accompanied by a zoo and aquarium licensing regime.

Thank you for the opportunity to provide input regarding your proposed new regulations.
As always, Animal Justice remains ready to assist should you wish to further consult with
us.

Yours sincerely,

( (ob0k

Camille Labchuk, BA, JD
Director of Legal Advocacy
857-800-3879
camille@animaljustice.ca
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May 11, 2015
HAND DELIVERED

Standing Committee on Social Policy

RE: Bill 80 amendments to the Ontario Society for the Prevention of Cruelty to
Animals Act and the Animals for Research Act

Animal Justice Canada Legislative Fund (“Animal Justice”) is a non-profit organization
dedicated to using the law to protect animals. We appreciate the opportunity to comment
on Bill 80, the proposed amendments to the Ontario Society for the Prevention of Cruelty
to Animals Act (“OSPCA Act”) and the Animals for Research Act (*ARA”) with respect
to the possession and breeding of orcas, and the administrative requirements for animal
care in Ontario.

Statutory Changes
Bill 80 proposes the following primary amendments:

* Prohibiting the future possession or breeding of orcas in Ontario, including at
research facilities under the ARA, while grandfathering in existing orcas.

* Empowering the Minister of Community Safety and Correctional Services to
create committees overseeing animal care at facilities.

* Empowering the OSPCA to demand a record or thing from persons keeping
marine mammals in order to ensure compliance with the standards of care and
administrative requirements.

Recommendations

In our view, Bill 80 falls far short of fully protecting orcas, other marine mammals, and
other animals in captivity in Ontario.

Animal Justice views the ban on the future acquisition and breeding of orcas as a step in
the right direction. However, to be meaningful, Kiska, the sole surviving orca in Ontario,
captive at Marineland, must be included in the ban, and not grandfathered in.

Bill 80 must be further amended to ban the future acquisition and breeding of other
cetaceans, prohibit the importation of wild-captured marine mammals, license zoos and
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aquariums, mandate regular, unannounced inspections, ensure public availability of
inspection reports, and mandate five-year review of standards of care.

1.Extend protections for orcas to Kiska.

Kiska is the sole surviving orca in Ontario (and in fact in all of Canada), held captive at
Marineland. Kiska has been exempted from the protections afforded to orcas and instead
has been grandfathered in. The government has acknowledged that orcas are
inappropriate for captivity due to their large size, ability to dive deeply and swim up to
100 miles per day, and their inherently social nature. No mere change in standards of care
for Kiska will compensate for the fact that she is kept in isolation and is afforded no
opportunity to socialize and interact with members of her own species. If Kiska is not
included in the ban, the government will have doomed her to die in isolation.

2. Extend the prohibition on breeding and importation to other cetaceans.

The rationale for prohibiting the captivity of orcas extends equally to other species of
cetaceans. Belugas and dolphins are also are wide-ranging, deep-diving cetaceans, which
often travel in large groups and develop strong social relationships. They are deserving,
just like orcas, of protections from captivity.

3.Prohibit the importation of all wild-caught cetaceans and pinnipeds.

The report prepared by Dr. David Rosen on marine mammals, commissioned by the
government for the purpose of informing proposed protections for marine mammals,
discussed at length the need to regulate the acquisition of wild-caught marine mammals.
In fact, such regulation was a key, scientifically supported recommendation of the Rosen
report, yet it is not reflected in Bill 80.

Marineland is now the only public display facility in Canada that imports wild-caught
cetaceans, as the Vancouver Aquarium is prohibited from doing so, and has
independently pledged not to. Obviously, no such prohibition or pledge exists in Ontario.

The wild capture and transportation of marine mammals causes significant trauma, stress,
and suffering, resulting in broken families. Wild capture of marine mammals is illegal in
Canadian waters, but a federal loophole still allows foreign-caught marine mammals to
enter the country. Ontario must undertake to fill this gap and amend Bill 80 to prohibit
the importation of wild-caught marine mammals into Ontario.

4.Licensing regime for zoos and aquariums.

For captive animals, Ontario is the wild west. Ontario does not protect animals by
requiring that zoos and aquariums be licensed, or that wild animal owners be required to
seek permits, despite callis for over three decades to do so. Licensing captive animal
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facilities is fundamental to protecting captive animals from abuse and neglect, and
protecting public safety.

At present, private individuals and corporations are legally able to purchase and keep
wild animals, including marine mammals, without a license or permit and without the
knowledge of the government. Ontario has no authority to stop a zoo or aquarium from
operating, does not have comprehensive, enforceable standards for animal care in zoos
and aquariums, does not require record-keeping for zoo and aquarium animals, and does
not require any degree of appropriate education, experience, expertise or financial ability
on the part of animal owners, handlers, custodians and facility operators.

There is no federal government requirement for notification prior to importing many
marine mammals into Canada, meaning they can be brought into the country in relative
secrecy. Without a zoo licensing and animal permitting regime, the Ontario government
will be unable to effectively oversee wild animal ownership and enforce the relevant
laws.

A licensing regime addressing the above-listed gaps is a critical component of any effort
to improve protections for captive animals, including marine mammals, in Ontario. This
must be included in Bill 80.

5.Provide for regular, mandatory unannounced inspections of marine mammal
facilities.

Complaint-based enforcement of animal welfare standards is inappropriate for zoos and
aquariums as this model simply does not work. Much of the animals’ lives take place out
of view of the public. Absent a whistleblowing employee, the public and authorities are
largely kept in the dark respecting animal welfare issues and violations of provincial law
at captive animal facilities.

Bill 80 should be amended to ensure the OSPCA is required to conduct regular, vigorous,
unannounced inspections of captive animal facilities, with the assistance of veterinarians
and personnel with expertise in marine mammal welfare.

6. Ensure veterinary records for marine mammals, inspection reports of facilities,
and details of enforcement action be made public.

The welfare of marine mammals is an issue of deep public concern to all Ontarians.
Currently, transparency around animal welfare concerns is sorely lacking. For example,
the allegations of mistreatment of animals at Marineland made public in the summer of
2012 were of grave concern, yet the public was not provided with timely and detailed
information respecting inspections and follow-up enforcement action. Greater
transparency will help ensure accountability and public confidence.
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Bill 80 must be amended to ensure the public has access to full animal welfare committee
reports, OSPCA inspection report, veterinary records of captive marine mammals in
Ontario, and details of follow-up enforcement action (orders and recommendations) taken
by authorities.

7. Mandate a review of standards of care every five years.

Bill 80 must be amended to require that standards of care for marine mammals are
reviewed and updated every five years to reflect the state of marine mammal science. Our
understanding of the physiological and psychological needs and welfare of marine
mammals is constantly growing, as a result of the tremendous volume of research being
completed by scientists. Standards of care must be regularly updated to ensure the latest
scientific evidence is taken into account.

Conclusion

Bill 80 falls far short of addressing a great number of critical welfare issues facing
vulnerable captive animals, especially marine mammals.

We urge you to consider that Ontarians have been asking for better protections for
animals in zoos and aquariums for over three decades. A petition presented to former
Premier McGuinty urging Ontario to take steps to address the public’s concerns over
Marineland has now gathered over 110,000 signatures.

But although the concerns of Ontarians are important, do not forget that you govern not
simply for people — you govern for animals, too. If marine mammals could tell us how
they wish to be treated, they would support stronger protections for all species, and a
more transparent process.

Animal Justice appreciates the opportunity to comment on the proposed changes and
hopes the Social Policy Committee will take the concerns highlighted in this submission
into consideration in respect of the proposed changes.

Please do not hesitate to contact me if you should have any questions or wish to discuss
this matter further.

Yours sincerely,

Camille Labchuk, BA, ID
Barrister & Solicitor
Director of Legal Advocacy
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March 27,2017

*VIA EMAIL to: mcscs.feedback @ontario.ca
Honourable Marie-France Lalonde

Minister of Community Safety and Correctional Services
25 Grosvenor Street, 18" Floor

Toronto, Ontario

M7A1Y6

Dear Minister Lalonde:

RE: Request to Minister to delay new funding agreement with OSPCA

Thank you for your correspondence dated February 22, 2017 in response to my concemns
regarding governance of the Ontario Society for the Prevention of Cruelty to Animals
(OSPCA).

I am encouraged to learn that your ministry is currently reviewing the animal protection
framework in the province of Ontario, and that you will be announcing a consultation
process in the near future. I would appreciate the opportunity to meet with you to provide
input. As the only animal law organization in the country, Animal Justice has extensive
expertise in the area of animal protection laws and would be pleased to assist you in your
review of the framework, as well as with respect to the regulation of exotic animals.

As you will know from our previous correspondence, we have several current concerns
regarding the state of the animal welfare system in Ontario. The conduct and
accountability of the Ontario Society for the Prevention of Cruelty to Animals (OSPCA)
have been brought into serious question. Perhaps the most glaring issues include the
failure of the OSPCA to provide locally-based animal welfare law enforcement in most of
the Greater Toronto Area, Ottawa, Peel Region and other parts of the province including
most of Northern Ontario. In addition. as you know the OSPCA has become less open

and accountable for its operations and governance by eliminating Annual General
Members meetings and board elections.

In response to these and other concerns, the organizations Zoocheck and Animal Alliance
have commissioned a report by the former Manager of Animal Welfare for the Ministry
of Community Safety and Correctional Service (MCSCS). We eagerly await that report,
which is due for release in the next few weeks.

We are immediately concerned that the current $5.5 million funding agreement between
Animal Justice Canada Legislative Fund
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the MCSCS and the OSPCA expires on March 31, 2017. Our review of that agreement
raises serious doubts regarding the OSPCA’s obligations under that agreement. It appears
that crucial performance measures have not been met, including the basic failure to
provide effective province-wide services. We believe the pending Zoocheck/Animal
Alliance report will confirm and detail these and other related issues.

We urge you to put any new funding agreement with the OSPCA on hold until that
organization’s performance under the current agreement has been fully reviewed and the
Zoocheck/Animal Alliance report has been released. We would also appreciate the
opportunity to meet with you at that time, before any decisions are made regarding any
continued funding to the OSPCA and the future of animal welfare services in the
province.

Thank you for your attention to this matter. [ am by email at camille@animaljustice.ca or
by phone at 613-292-8360 if you should wish to discuss this further.

Yours sincerely,

O (o0 i

Camille Labchuk, BA, JD
Barrister & Solicitor
Executive Director
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November 18, 2016

*VIA EMAIL to david.orazietti@ontario.ca

Honourable David Orazietti

Minister of Community Safety and Correctional Services
25 Grosvenor Street, 18" Floor

Toronto, Ontario
M7A 1Y6

Dear Minister Orazietti:

RE: Ontario SPCA By-Law Emergency Nullification

I am a lawyer and the executive director of Animal Justice, a national animal law
advocacy organization. I write to draw your attention to an urgent matter involving the
Ontario Society for the Prevention of Cruelty to Animals (OSPCA) and request that as
Minister responsible for the OSPCA, you take action.

The OSPCA is involved in a dispute with a number of its affiliated humane societies
(known as “affiliates™) over its operating bylaw and its effect on how the OSPCA
governs itself. As the matter has been before the courts, most of the details about this
dispute are now on the public record.

To briefly summarize, in April, 2016 the OSPCA Board met and, without notice to its
affiliates other than those already represented on the board, changed its main operating
bylaw. The OSPCA board removed the voting rights of all affiliates, and ended the
requirements to hold Annual General Meetings (AGM) and future board elections. In
effect, under the new bylaw, the current board members would make any future board
appointments themselves.

A legal challenge to this was subsequently launched by the Ottawa Humane Society
(OHS) and six other OSPCA affiliates. On October 17, 2016 the court quashed the
OSPCA's new bylaw and ordered the OSPCA to hold a meeting the week of November
21, 2016 to addressthe situation. We understand the court has also reserved a date in
February, 2017 to deal with the matter if the November meeting is not conclusive.

On the surface, this might appear to be purely an internal OSPCA matter, but it is much
more than that. There have been immediate, serious and negative impacts on the public’s
perception of the OSPCA’S integrity and accountability, as well as direct and very real
impacts on the delivery of animal welfare and law enforcement services.
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Notably, for example, after the OHS launched its court challenge of the new OSPCA
bylaw in June 2016, the OSPCA revoked the OHS’s affiliate status was subsequently in
July 2016. That meant OHS could not conduct law enforcement activities, which left our
nation’s capital and Ontario’s second largest city without locally-based animal protection.
That remains the situation in Ottawa, even now that the court has rejected the new
OSPCA bylaw.

Although the OSPCA has stated it will deploy investigators to Ottawa as needed, there is
great concern for the effectiveness of those services because they are not locally based.
As the action taken by the OSPCA against OHS seems retaliatory, we are also concerned
for the future of animal protection in the jurisdictions of the other affiliates that supported
OHS’s court action; Cambridge and District, Hamilton-Burlington, Kitchener-Waterloo,
London, Oakville-Milton, and Windsor-Essex. Together, these jurisdictions comprise
many of the most densely-populated urban areas in Ontario.

This concerns us greatly because as many parts of the province are already without
locally based animal protection. These areas include the city of Toronto and most of the
greater Toronto area, as well as most of Northern Ontario including your own riding of
Sault Ste. Marie.

As you can see, the situation is serious. Animal protection services across the province
are deteriorating, animals may be going unprotected, and the chances of tragic yet
avoidable incidents occurring are increasing daily.

We implore you to become involved as soon as possible. In fact, we urge you to do so
proactively and pre-emptively. Although your Ministry does not have direct oversight
over the OSPCA, you have the statutory authority to take a very positive role in the
current situation.

The OSPCA’s governing statute, the Ontario Society for the Prevention of Cruelty to
Animals Act, sets out in section 7(3) that the Lieutenant Governor in Council may annul
any bylaw of the Society. We urge you to consider invoking this authority and to alert the
OSPCA prior to their upcoming meeting that you will take this action if necessary.
Perhaps that will set the stage for them to take a more constructive course of action at the
OSPCA board’s upcoming court-ordered meeting. We propose you suggest to the
OSPCA that, at the bare minimum, the organization should revert to an operating byiaw
that includes AGMs and board elections.

We also suggest that you urge the OSPCA to immediately reinstate the law enforcement
authority of the OHS so it can resume its local animal protection activities as well doing
so with the Sault Ste. Marie Humane Society, which has been similarly disenfranchised.

Toward ensuring there is impartial and effective scrutiny of upcoming OSPCA meetings,
we further propose that you request the OSPCA to allow an MCSCS representative to
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attend the upcoming special meeting as well as subsequent AGMs and board meetings as
an observer. We have reviewed the 2014-15 MCSCS-OSPCA funding agreement and we
note that the OSPCA was required under the terms of that agreement to have such a
representative from MCSCS at those meetings. It is deeply troublesome that it seems this
practice might have ceased prior to the OSPCA board engaging in their very dubious
actions this year. If true, it was extremely ill-advised. Indeed, we believe these events
might not have occurred if an MCSCS observer had been present to monitor the OSPCA
board during 2016. Please consider correcting this situation if necessary to help ensure a
positive outcome at the upcoming meeting and at subsequent OSPCA meetings.

While our research indicates the authority in section 7(3) has never been invoked, this is
an extraordinary and urgent situation. Frankly, it seems to be exactly the type of situation
contemplated by this section of the legislation. At this time, it is the only direct
connection between your authority as Minister and OSPCA’s governance and
accountability. We hope you will exercise this authority to protect the public interest and
to defend the protection of animals in Ontario.

We hope this situation is resolved at the upcoming court-ordered meeting. Waiting for a
subsequent court date in February 2017 is not ideal. At best, that would prolong the
uncertainty around the OSPCA’s integrity as an organization as well as ongoing concerns
about local animal protection in Ottawa and elsewhere. If the OSPCA and its affiliates
cannot resolve their differences at the upcoming meeting, it seems unlikely that the court
could impose an approach that would result in long-term stability for the OSPCA.

Thank you for your attention to this matter. | am by email at camille@animaljustice.ca or
by phone at 613-292-8360 if you should wish to discuss this further.

Yours sincerely,

O (o0 e

Camille Labchuk, BA, JD
Barrister & Solicitor
Executive Director
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Court File No. 749/13

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
JEFFREY BOGAERTS
Applicant
-and-
ATTORNEY GENERAL OF ONTARIO
Respondent
AND:

ANIMAL JUSTICE CANADA

Proposed Intervener

FACTUM OF THE PROPOSED INTERVENER / MOVING PARTY,
ANIMAL JUSTICE CANADA

(Motion for Leave to Intervene)

PART I - OVERVIEW

1. Animal Justice Canada (“Animal Justice”) brings this motion for leave to intervene as a
friend of the Court pursuant to Rule 13.02. Animal Justice seeks to file a factum of no

more than 20 pages, and to make oral arguments of no more than 30 minutes.

2. As Canada’s only animal advocacy organization focused on animal law, Animal Justice
is well-placed to provide the Court with legal submissions that will assist the Court in
understanding the potentially far-reaching consequences of this proceeding. Animal
Justice’s proposed submissions are unique from either of the parties and, it is submitted,

would be of assistance to the Court.



3. Further, Animal Justice has a direct interest in the matters at issue in this proceeding. Its
record demonstrates that the efficacy of animal protection legislation and enforcement,
which are directly engaged by the legal issues raised in this proceeding, go to the heart of

its mandate.
PART 11 - FACTS

The Application

4, This application was commenced on October 18, 2013. The Amended Amended Notice

of Application was filed on February 13, 2018 (the “Application”).

5.  The Application seeks, among other things, declarations that certain provisions of the
Ontario Society for the Prevention of Cruelty to Animals Act, RSO 1990, ¢ O.36 (the
“Act”) violate sections 7 and/or 8 of the Canadian Charter of Rights and Freedoms

(“Charter”) and therefore are of no force and effect.
6.  The Attorney General of Ontario opposes the Application.
Animal Justice

7.  Animal Justice is incorporated pursuant to the federal Canada Not-for-profit
Corporations Act, and is the only Canadian animal advocacy organization focused on
animal law. The objects of Animal Justice include the prevention of cruelty to animals

through the enforcement of existing laws. !

8. Animal Justice has approximately 39,000 supporters and donors from communities
across Canada. It has two full-time staff, two part-time staff, occasional summer and
articling students, and dedicated boards of directors and advisors that direct its policies
and priorities. The advisors of Animal Justice comprise a wide range of leading
academics, experts in animal law, professionals, and laypersons with significant

experience in animal protection work and other relevant areas. For example, three law

' Affidavit of Nick Wright, affirmed April 3, 2018 (“Wright Affidavit™), paras. 2-4; Motion Record
(“MR”), Tab 2.



professors who are members of its board of advisors — Peter Sankoff, Vaughan Black,
and Katie Sykes — recently published a book on animal law, entitled Canadian

Perspectives on Animals and the Law (Irwin Law: Toronto, 2015).?

9.  Animal Justice is also supported by hundreds of volunteers, and receives pro bono legal

assistance from a wide array of members in the Canadian legal community.*

10.  Animal Justice’s work has been supported by grants from a number of well-established
Canadian charitable foundations, including the Law Foundation of Ontario, the Donner
Foundation, the Margolis Family Foundation, and the Animal Welfare Foundation of

Canada.*

I1.  Animal Justice has demonstrated a long-standing, genuine, and continuing concern with
ensuring that animals are protected from harm, suffering, and killing to the maximum
extent possible under Canadian law. To this end, it engages in a variety of activities
designed to publicize animal protection concerns, enforce animal protection laws, and
advocate for new, stronger laws to protect animals. Animal Justice has expertise in
considering the often-complex issues that arise when considering the myriad ways in

which animals’ interests intersect with Canadian law.>

12.  Animal Justice seeks to advance its objectives in a variety of ways: broadly, through
public education, position papers and law reform submissions, legal advice and
assistance, and legal action, including by intervening in court proceedings that engage its

interests and areas of unique expertise.®

13. Animal Justice has a strong track record of making submissions to courts regarding laws

affecting animals, animal advocates, and their protections. For example:

* Wright Affidavit, para. 6; MR, Tab 2.
¥ Wright Affidavit, para. 7, MR, Tab 2.
* Wright Affidavit, para. 8; MR, Tab 2.
T Wright Affidavit, para. 9; MR, Tab 2.
® Wright Affidavit, para. 10; MR, Tab 2.
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a. 2015: Intervening in R. v. D.L.W.,, 2016 SCC 22, a Supreme Court of Canada
appeal in which the scope of the criminal offence of bestiality was at issue.
Animal Justice’s submissions were cited favourably in the majority decision, and

largely adopted in the dissent.

b. 2016: Intervening in Vancouver Aquarium Marine Science Centre v
Charbonneau, 2017 BCCA 395, a case concerning the Vancouver Aquarium’s
claim of copyright ownership in video footage and photographs taken by third
parties and used in a documentary film that is critical of the Aquarium’s practices.

Animal Justice’s intervention was cited favourably in the decision.

c. 2017: Intervening in Ocean Wise Conservation Association v Vancouver Board of
Parks and Recreation, 2018 BCSC 196, a case in which the Vancouver Aquarium
challenged a municipal bylaw that restricted confining and displaying whales and

dolphins in tanks at its facility in Stanley Park.’

14.  Particularly relevant in the context of the Application is the fact that Animal Justice’s

mandate includes ensuring the effective enforcement of animal protection laws.

15.  Animal Justice seeks to protect animals through a variety of legal mechanisms, including
advocating for improvements to federal, provincial, and municipal laws protecting
animals. However, laws protecting animals are only as good as their enforcement.
Accordingly, Animal Justice has always maintained a strong focus on ensuring existing

laws are vigorously enforced.?

16.  Animal Justice is particularly concerned with ensuring animal law enforcement bodies are
structured and funded in a way that promotes transparency, accountability, and

effectiveness—qualities that it believes are essential to ensuring animals benefit from the

" Wright Affidavit, para. 11; MR, Tab 2.
® Wright Affidavit, para. 12; MR, Tab 2.



protections afforded by existing laws, and that the public can have confidence in the

enforcement of laws designed to protect animals.’

17.  The Ontario SPCA is empowered by statute to enforce any and all laws in force in Ontario
pertaining to the welfare of or the prevention of cruelty to animals. The Ontario SPCA’s
broad jurisdiction thus makes it a key gatekeeper of animal law enforcement, not just for
protections available to animals under the provincial OSPCA Act, but also under other
provincial statutes, federal criminal animal cruelty laws, federal laws protecting farmed
animals during transportation and slaughter, and even municipal by-laws. For this reason,
Animal Justice is especially concerned that the Ontario SPCA is in a position to maintain
public confidence through the meaningful and effective enforcement of animal protection

laws.'0

18.  Animal Justice’s concern with effective law enforcement is demonstrated by its work to
critique and improve Ontario animal protection laws and ensure their enforcement,

including:

a. Preparing a comprehensive report on Ontario’s provincial animal protection laws,
entitled OSPCA Act: A Better Way Forward — a Report on the Ontario Society for
the Prevention of Cruelty to Animals Act (the “Report”). The Report provides an
overview of Ontario provincial laws and how they have been interpreted; the
Ontario SPCA’s role in enforcing laws and providing care to animals; and
examines concerns over governance, transparency, accountability, and conflict of

interest risks inherent in the legal structure and mandate of the Ontario SPCA;

b. Providing written and oral testimony to the Social Policy Committee of the
Ontario Legislature on Bill 80, which proposed to amend the OSPCA Act to
enhance protections for orcas and other marine mammals. Animal Justice also
provided a written submission to the Minister of Community Safety and

Correctional Services. Animal Justice’s submissions emphasized its concern with

? Wright Affidavit, para. 13; MR, Tab 2.
' Wright Affidavit, para. 14; MR, Tab 2.



the effective enforcement of laws protecting marine mammals and recommended
requiring the Ontario SPCA to conduct regular, unannounced inspections instead
of captive animal facilities instead of relying on allegations of mistreatment to be
presented. Animal Justice also recommended that Ontario SPCA inspection
reports of facilities housing marine mammals, veterinary records, and details of
enforcement actions should be publicly available to ensure transparency,
accountability, and contribute to public confidence in the law enforcement

process;

c. Meeting on multiple occasions with the Minister of Community Safety and
Correctional Services and Members of Provincial Parliament to discuss its
concerns with the enforcement of animal protection laws in Ontario, including the
province’s funding agreement with the Ontario SPCA, the lack of local animal
law enforcement services in many major cities and other areas of the province,

and the governance of the Ontario SPCA;

d. Regularly filing detailed complaints with the Ontario SPCA and other
enforcement authorities when Animal Justice becomes aware of evidence of
illegal animal cruelty, including violations of the OSPCA Act, federal criminal
law, and federal laws protecting animals during transportation and slaughter. On
occasion, Animal Justice receives no follow-up communications from the Ontario
SPCA regarding complaints it files, including a record that the complaint was
received, details of investigations conducted into allegations, and details of
enforcement action, if any, that has been taken. Because the Ontario SPCA is not
subject to provincial freedom of information legislation, Animal Justice therefore
has no avenue to obtain further information about the status of enforcement
complaints. Likewise, there is no legal mechanism to complain about the conduct
of an individual inspector or agent, or the Ontario SPCA as a whole, as the agency
1s not subject to police accountability legislation and is not overseen by the

Ombudsman of Ontario.'!

""Wright Affidavit, para. 15; MR, Tab 2.
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PART III - ISSUES TO BE DETERMINED

19.  The Issues to be determined on this motion are whether Animal Justice should be granted
leave to intervene as a friend of the Court in the Application and, if so, the terms on

which its intervention is granted.
PART 1V - THE LAW

The Test for Leave to Intervene

20. Rule 13.02 of the Rules of Civil Procedure directs that leave to intervene as a friend of
the Court may be granted to any person for the purpose of rendering assistance to the

Court by way of argument.'?

21. The considerations that courts will consider in deciding whether to grant intervener status

in Ontario are summarized in Morden & Perell, as follows:

94.381 To be granted intervener status, the onus is on the proposed interveners to
demonstrate that the court's ability to determine the issues before it would be
enhanced by the intervention. Proposed interveners must be able to offer
something more than the repetition of another's evidence and argument or a

slightly different emphasis on arguments raised by the parties.

74.382 Usually, where intervener status is granted to a public interest group, at
least one of the following criteria are satisfied: (1) the intervener has a real,
substantial and identifiable interest in the subject matter of the proceedings; (2)
the intervener has an important perspective distinct from the immediate parties;
and (3) the intervener is a well-recognized group with a broad identifiable
membership and special expertise. To be granted the right to participate based on
an interest in the matter, proposed interveners must be able to show that they will

be able to make a useful contribution to the proceeding.

12 Rules of Civil Procedure, RRO 1990, Reg. 194, Rule 13.02.
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74.383 To have an interest in the subject matter of the proceeding includes a
public interest to the extent that the interest goes beyond that of the public
generally. The court is more willing to grant intervener status in cases involving
the constitution or Canadian Charter of Rights and Freedoms than in lawsuits

involving private litigants.

4.384 In considering whether to grant the right to intervene and the extent of the
intervention, the court will consider: (1) the nature of the case; (2) the issues that
arise; (3) whether the issues are essentially private or whether they involve a
public interest component; (4) the likelihood of the applicant making a useful
contribution to the resolution of the issues; and (5) whether the applicant's
participation would be unfair to the immediate parties. The possibility that a
decision may provide a precedent for another action involving other parties is not

in and of itself a sufficient interest to support intervention.'?

22.  In Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada,'* the Ontario
Court of Appeal confirmed that the rules with respect to whether an when an intervention

will be granted are relaxed in the context of constitutional cases:

In constitutional cases, including cases under the Canadian Charter of Rights and
Freedoms, which is the case here, the judgment has a great impact on others who
are not immediate parties to the proceedings and, for that reason, there has been a
relaxation of the rules heretofore governing the disposition of applications for
leave to intervene and has increased the desirability of permitting some such
interventions.

23.  When a public interest group such as Animal Justice seeks to intervene in a Charter case,

usually at least one of the following three criteria is met by the proposed intervener:

a. It has a real and substantial and identifiable interest in the subject matter of the

proceeding;

b. It has an important perspective distinct from the immediate parties; and

'* Paul M. Perell and John W. Morden, The Law of Civil Procedure in Ontario, 2nd Ed. (Lexis Nexis:
online) c. 4, s. 21(c).

4 (1990), 74 OR (2d) 164 (CA).



c. It is a well-recognized group with a special expertise and a broadly identifiable

membership base.'”

24.  Animal Justice respectfully submits that all three of the above criteria are met with

respect to its proposed intervention in the present Application.

25. This case involves broadly significant constitutional matters in relation to the division of
powers, and sections 7 and 8 of the Charter, and it is therefore important that a range of

perspectives are before the Court.

26. Animal Justice has a unique perspective from either of the parties, has demonstrated
expertise in legal issues concerning animal welfare and protection, and has a genuine
interest in the matters directly at issue. The efficacy of animal protection legislation and
enforcement are directly engaged by the constitutional issues raised by the parties, and go
to the heart of Animal Justice’s mandate. Indeed, as noted above, Animal Justice
prepared a comprehensive report on Ontario’s provincial animal protection laws and the

OSPCA Act.

27. Animal Justice has demonstrated its unique perspective and expertise through public
advocacy, testifying before parliamentary and legislative Committees, and in numerous
interventions over the past five years, including before the Supreme Court of Canada and

the British Columbia Court of Appeal.

28. Moreover, Animal Justice’s proposed submissions, set out in greater detail below, are

unique from either of the parties and, it is submitted, would be of assistance to the Court.

29. Finally, Animal Justice’s proposed submissions are grounded in the arguments and issues
raised by the parties, in particular the reasonableness of the searches authorized under the
OSPCA Act, and the principles of fundamental justice that apply in this context. As such,
granting intervener status to Animal Justice will not take the litigation away from the

parties or raise new issues or facts that would not otherwise have been before the Court.

'S Bedford v. Canada (Attorney General), 2009 ONCA 669, at para. 2.
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30.

31.

32.

33.

Animal Justice will not seek to file further factual material, nor will it seek costs. Finally,

it will work within the timeframe for the Application established by the parties.'®

If granted leave to intervene in the Application, Animal Justice proposes to make the

submissions outlined below, subject to the direction of the Court

Proposed Section 8 Submissions

From the perspective of Animal Justice, it is critically important that state agencies have
the powers they need to effectively enforce animal protection legislation, particularly in

the unique context of animal abuse and neglect.

Section 8, as much as any other section of the Charter, requires a contextual analysis.'’
This means that the “reasonableness” of the search for the purposes of section 8 must be
understood in light of the context in which the search is undertaken, the statutory regime

at issue, and the efficacy of the search in that context.

Animal Justice proposes to provide submissions on the contextual approach to Charter

interpretation in the context of section 8, including:

a. that section 8 is uniquely well suited to the contextual approach to constitutional

interpretation, given its focus on the “unreasonableness” of a search;'®

b. that among the relevant factors in a contextual approach are the unique protective
functions of the statutory regime, the purposes of the search, and what is required

for meaningful enforcement of the laws at issue;'® and

' Wright Affidavit, paras. 16-17; MR, Tab 2.

'7See e.g. Goodwin v. British Columbia (Superintendent of Motor Vehicles), [2015] 3 SCR 250, 2015
SCC 46 at para 53; R. v. Jacques, [1996] 3 SCR 312 at para 20; R. v. Buhay, 2003 SCC 30, [2003] 1
S.C.R. 631, at paras. 18 and 21; R. v. Edwards, [1996] 1 S.C.R. 128, at para. 31; R. v. McKinlay
Transport Ltd., [1990] 1 S.C.R. 627 at 647.

'8 R. v. Rodgers, [2006] 1 SCR 554, 2006 SCC 15 at paras 26-27; Thomson Newspapers Ltd. v. Canada
(Director of Investigation and Research, Restrictive Trade Practices Commission), [1990] 1 S.C.R. 425,
[1990] S.C.J. No. 23 (“Thompson Newspapers”); R. v. Monney, [1999] 1 SCR 652 at paras 35-37; R. v.
Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, [1991] S.C.J. No. 79 (“Wholesale Travel”) at para 27
(QL); R. v. McKinlay Transport Ltd., [1990] 1 S.C.R. 627, [1990] S.C.J. No. 25 (“McKinlay Transport™)
at paras 24-31 (QL).
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c. therefore, the unique difficulties in relation to the enforcement of animal
protection legislation should be taken into account in determining the

reasonableness of the search under a contextual analysis of section 8.

34. With that approach in mind, Animal Justice proposes to submit that a contextual
approach to section 8 should be informed by the unique statutory context of animal
protection legislation, and the unique circumstances of those the laws in question are

intended to protect.

35. 1In particular, in order to fulfil its purpose, animal protection legislation requires robust

preventative and investigative search powers, because:

a. Animals are frequently kept on private property, out of public view. They are

especially vulnerable to being abused out of public sight;
b. Animals cannot self-report the abuse they are suffering; and

c. Unlike in many regulatory contexts — which tend to involve at least some
oversight mechanisms, such as reporting and filing requirements — there are
virtually no attendant oversight mechanisms to ensure breaches of animal

protection laws are identified.

36. Taking these contextual factors into account is important in determining the
“reasonableness” of the searches authorized by law, both in terms of the “regulatory
searches” set out in s. 11.4(1) of the OSPCA Act, and the warrantless searches in s. 12(6)

of the OSPCA Act where an animal is in “immediate distress”.2"

37. First, regulatory or preventative searches are even more justitied in this unique context
than in many other regulatory contexts, in which they have been found to be consistent
with section 8, because of the unique difficulty of identifying and bringing to light animal

abuses.

' See e.g. Thomson Newspapers, supra at paras 121-123, 134; Wholesale Travel, supra at paras 27-29,
156-167 (QL); McKinlay Transport, supra at paras 27, 32-35.

0 Ontario Society for the Prevention of Cruelty to Animals Act, R.S.0. 1990, c. 0.36 (“*OSPCA Act”).
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38.

39.

40.

41.

42.

43.

As in other contexts in which regulatory searches have been upheld, the searches in s.
11.4(1) are limited to those who have chosen to engage in a regulated activity, namely
keeping animals “for the purpose of animal exhibition, entertainment, boarding, hire or

sale”.

These regulatory searches also create a disincentive to engaging in the prohibited
conduct, which is particularly important in this context, given the lack of other oversight

mechanisms.

Second, the legislation reasonably recognizes that state officials should not require a
warrant if there are reasonable grounds to believe that an animal is currently in
“immediate distress”. The reasonableness of warrantless searches for this purpose must

be understood in the unique context of animal protection legislation.

The very existence of animal protection legislation demonstrates that animals are
protected under Canadian law because of their inherent moral value. Society recognizes

that animals are not merely property.?! As set out in the preamble to the OSPCA Act:
The people of Ontario and their government:

Believe that how we treat animals in Ontario helps define our humanity, morality

and compassion as a society;
Recognize our responsibility to protect animals in Ontario;

In light of that recognition and statutory purpose, if the state determines on reasonable
grounds that animals are in immediate distress, but is required to obtain a warrant before
intervening, any resulting delay could make a significant difference to the welfare of

animals meant to be protected by the legislation.

At the very least, in every case where there is ongoing abuse or neglect, delay will lead to
increased or prolonged suffering. At the extreme, a delay in intervention could even make

the difference between life and death for the animal. That result would be entirely

' R. v. Munroe, 2010 ONCJ 226; R v. D.L.W., 2016 SCC 22, at para. 69.
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incompatible with the very purpose of the legislation, and the moral value the legislature

accords to animals.

44. Permitting the ongoing abuse or suffering of animals while a warrant is obtained is not a
mere administrative delay or inconvenience, but rather involves “exigent circumstances”,

. ol
where warrantless searches are normally permitted.>

45. Therefore, Animal Justice proposes to submit that a contextual interpretation of section 8
should take into account the unique nature of animal protection legislation, and the
interests meant to be protected, in determining the reasonableness of the searches

authorized in this context.

Proposed Section 7 Submissions

46.  Animal Justice’s second interest in this litigation is grounded in the critical importance of
ensuring that bodies who are charged with enforcing animal protection legislation can

undertake that task effectively and in a manner that maintains public confidence.

47. Animal Justice’s proposed submissions in this regard relate to and expand upon the
Applicant’s alternative submission with respect to section 7 that seeks recognition of a
novel principle of fundamental justice relating to certain qualities that, Animal Justice
would submit, should be considered prerequisites before an agency or organization may

be delegated police and investigative powers.

48.  Animal Justice proposes to submit that the protection of animals, like the protection of
human persons, depends on the enforcement of regulatory and criminal law by public
bodies that bear the hallmarks of transparency, integrity and accountability. This is
critically important in order to ensure the meaningful enforcement of animal protection

legislation, which is at the heart of Animal Justice’s mandate.

49. These common features of law enforcement bodies are necessary to ensure not only that
persons subject to laws are treated fairly, but also to ensure that the laws themselves are

adequately enforced and their enforcement subject to public scrutiny.

> See e.g. R. v. Grant, [1993] 3 S.C.R. 223; R. v. Feeney, [1997] 2 S.C.R. 13.
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50. Put another way, the fundamental assumptions of the legal system are compromised to
the extent that laws on the books are not adequately or properly enforced, which
undermines both the clear purposes of the legislation (to protect animals), and the public

confidence in the integrity of law enforcement functions.

51. In light of those considerations, Animal Justice proposes to provide submissions on the

following legal principles:

a. How the courts determine to recognize “new” principles of fundamental justice

according to the Supreme Court of Canada’s jurisprudence;

b. How this analysis involves identifying legal principles that are both certain and

deeply ingrained in broader societal conceptions of justice; and

c. How the principle that enforcement bodies must bear the hallmarks of public
transparency, integrity, and accountability, has sufficient certainty and

permanence to be characterized as a principle of fundamental justice.

52. The principles of fundamental justice take into account principles that are “vital or
fundamental to our societal notion of justice”;** they encapsulate the “shared assumptions
upon which our system of justice is grounded” and “the basic norms for how the state

deals with its citizens”.?*

53. This analysis necessarily takes into account not only the interests of the accused, but also
the broader public importance of ensuring that law enforcement bodies are institutionally

capable of adequately and meaningfully fulfilling their mandates.

54. Put simply, Animal Justice proposes to submit that in order to maintain the integrity of
and public confidence in the administration of justice, the state must ensure that the

bodies tasked with enforcing regulatory and criminal laws are subject to the safeguards

*} Rodriguez v. British Columbiu (Attorney General), [1993] 3 S.C.R. 519, at p. 590; Canadian
Foundation for Children, Youth and the Law v. Canada (Attorney General), [2004] 1 SCR 76, 2004 SCC
4 at para 7; R. v. Malmo-Levine; R. v. Caine, [2003] 3 SCR 571, 2003 SCC 74 at para 112.

> Application under s. 83.28 of the Criminal Code (Re), [2004] 2 SCR 248, 2004 SCC 42 at para 68;
Canadian Foundation for Children, supra at para 8.
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55.

traditionally required of public bodies, namely, that they bear the hallmarks of

accountability, transparency, and integrity.

In this context, there is a genuine concern that bodies like the OSPCA do not bear the

hallmarks of accountability, transparency, and integrity, which constitute a fundamental

assumption upon which our justice system is based, because:

a. The legal regime governing the OSPCA is substantially less transparent than with

respect to other law enforcement agencies. For instance, the OSPCA is not subject
to freedom of information legislation, which leaves animal protection
organizations, as well the general public, with no way to obtain data that assists in
evaluating the effectiveness of animal cruelty investigations and prosecutions in
Ontario, thereby undermining public confidence in meaningful and effective

enforcement.?

The OSPCA is substantially less accountable than public policing agencies. For
instance, it is not subject to police accountability legislation that applies to police
officers, despite OSPCA inspectors and agents being vested with the authority of
police officers when exercising their duties with respect to animals. Moreover,
unlike other law enforcement bodies which are under the control of politically
accountable officials, the OSPCA is self-governing; OSPCA bylaws are created
by the OSPCA itself, and are not even required to be publicly available.

The OSPCA’s funding model puts it in a conflict of interest, which undermines
the integrity and public confidence in its law enforcement functions. The OSPCA
1s a private charity and relies largely on donations from the public to cover its
operating expenses. Since 2013, the OSPCA has received $5.5 million in annual
funding from the provincial government, but this funding does not cover the
OSPCA’s budget for cruelty investigations. The OSPCA covers the shortfall

through fundraising efforts, i.e., soliciting donations from the public, including

* See, e.g, Transcript of Cross-Examination of Connie Mallory on September 7, 2017, pp. 73-81;
Application Record of the Attorney General of Ontario, Volume III, pp. 114-122.
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animal owners—the very individuals it is charged with monitoring and

investigating.2®

56. The real or perceived failure or inability to meaningfully enforce animal protection
legislation caused by the delegation of police and investigative powers to the OSCPA, as
well as the manner in which the OSCPA is structured and funded, should be taken into
account in determining whether the delegation of law enforcement authority to the
OSPCA is consistent with the principle of fundamental justice that law enforcement

bodies must bear the hallmarks of accountability, transparency, and integrity.
PART V - ORDER REQUESTED

57. Animal Justice respectfully requests an order granting it leave to intervene as a friend of

the Court in this Application, on the following terms:

a. Animal Justice shall serve and file a factum not exceeding 20 pages (or such other
length as this Honourable Court may permit) by the deadline set by this Court or

within 10 days of this motion being granted,;

b. Animal Justice shall be permitted to make oral submissions at the hearing of the
within Application of not more than 30 minutes (or such other duration as this

Honourable Court may permit);
c. Animal Justice shall not file any additional evidence;

d. Animal Justice shall not be entitled to, nor be subject to, any costs of this motion,

or the Application; and

% Transcript of Cross-Examination of Connie Mallory on September 7, 2017, p. 16; Application Record
of the Attorney General of Ontario, Volume III, p. 57.
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e. Such further or other terms and conditions and this Honourable Court may deem

appropriate.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

DATED at the City of Vancouver this 13" day of April, 2018

Arden Beddoes (62108W) and
Benjamin Oliphant (66956K)

Counsel for the Proposed Intervener, Animal Justice
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